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United States Court of Appeals for the 
District of Columbia 


1 Board of Tax Appeals for the District of 

Columbia 

Docket No. 11 

Frederick G. Hunt, Petitioner 
v. 

District of Columbia, Respondent 
Docket Entries 


Counsel: 


Eugene R. West 
SCO Southern Building 


1938 

July 19—Petition filed. 

“ “—Copy of pet. served on A. A. Taxpayer notified. 

“ 26—Amended pet. filed. Pet. served on A. A. 

“ “—Taxpayer notified. 

Aug. 9—Issue joined. Hearing set for Aug. 22, 1938 
“ 22—Hearing 
“ “—Brief filed by petitioner 

Sept. 9—Brief filed by attorney for respondent 
“ 14—Findings of Fact, Opinion and Decision. 

“ 26—Pet. for Review. Notice of filing pet. for Review. 

Oct. 18—Statement of Evidence filed by pet. 

“ “—Notice of motion to settle statement of evidence. 

“ 28—Statement of evidence submitted and settled 

today. 


FREDERICK G. HUNT VS. DISTRICT OF COLUMBIA. 


Endorsed: Received and Filed Jul 19 1938 P. K. S. 
Board of Tax Appeals for tlie District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 11 

Frederick G. Hunt, Petitioner , 


District of Columbia, Respondent. 

Copy served on A. A. July 19, 1938 P. K. S. 

Petition 

The above named petitioner petitions for a cancellation 
of an additional assessment of taxes against him and al¬ 
leges as follows: 

1. The petitioner is an individual, with residence at 1S53 
Lamont Street, X. \\\, Washington, D. C. 

2. The tax in controversy is an additional personal prop¬ 
erty tax for the fiscal year ending June 30, 1938, in the 
principal amount of $1470.07 and a penalty in the amount 
of $14.71 making an aggregate amount of $1485.38. 

3. The notice of assessment entitled “Corrected bill, 
4 27/38, Xo. 1S21 (> was dated April 27, 1938, and the said 
additional tax was paid by petitioner involuntarily after 
notice and threat of distraint and sale and under protest 
in writing so as to entitle petitioner to institute and prose¬ 
cute a suit at law for its recovery and this appeal under the 
provisions of Section 0 of an Act entitled “An Act to 
amend the District of Columbia Revenue Act of 1937, and 
for other purposes”, approved May 16, 1938. Copy of 
said notice of assessment, or corrected bill, is hereto at¬ 
tached, marked Exhibit “A”, and made a part of 

3 this petition as if fully set forth herein. 

4. The assessiont of the additional tax set forth in 
said notice of assessment, or corrected bill, is based on 
the following errors: 

The assessor assessed the petitioner on the full and en¬ 
tire cash value of certain intangible assets, to wit, stocks 
held for petitioner by his broker on margin accounts on 
July 1, 1937, instead of on the fair cash value of petition¬ 
er's equity in said assets on said date. 
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5. The facts upon which petitioner relies are— 

(a) Oil July 1, 1937, petitioner was carrying an account 
with (’has. J). Barney & Co., Stockbrokers, with offices in 
Washington, D. 0., in which certain stocks, bought through 
the Xew York Slock Exchange, were held and carried for 
him on margin. The full aggregate cash value of said 
stocks held in said account was on said date, July 1, 1937, 
the sum of $327,410.75. 

(b) The agreement under which said stocks were bought 
and held in said margin account was the usual and cus¬ 
tomary agreement between customers and brokers in such 
transactions and was substantiallv as follows: 


“The broker undertakes and agrees: 

“1. At once to buy for the customer the stocks indicated; 

“2. to advance all the money required for the purchase 
bevond the margin furnished bv the customer; 

“3. To carry or hold such stocks for the benefit of the 
customer so long as the margin is kept good, or until notice 
is given by either party that the transaction must be closed. 
An appreciation in the value of the stocks is the gain of 
the customer and not of the broker: 


“4. At all times to have in his name and under his con¬ 


trol ready for delivery the shares purchased, or an equal 
amount of other shares of the same stock; 

“5. To deliver such shares to the customer when re¬ 


quired by him, upon the receipt of the advances and 
4 commissions accruing to the broker; or, 

“G. To sell such shares, upon the order of the 
customer, upon payment of the like sums to him, and ac¬ 
count to the customer for the proceeds of such sale. 
“Under this contract the customer undertakes: 


“1. To pay a margin on the current market value of the 
shares; 

“2. To keep good such margin according to the fluctua¬ 
tions of the market; 

“3. To take the shares so purchased on his order when¬ 
ever required by the broker, and to pay the difference be¬ 
tween the percentage advanced by him and the amount 
paid therefor by the broker.” (209 U. S. 374, 375.) 

That in addition to and in modification of said general 
terms were the following: 
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‘‘It is agreed between t has. I). Barney & Co., broker, 
and its customer, as a condition upon which the latter’s ac¬ 
count is accepted: 

1. That all transactions are subject to the rules and cus¬ 
toms of the Xew York Stock Exchange and its clearing 
house, or of such other exchange or market where executed. 

2 . That all securities, commodities and contracts for com¬ 
modities at anv time held bv the broker for the customer 

• • 

are pledged for any indebtedness at any time due and the 
broker mav, without further notice and in its discretion 
re pledge, loan, or otherwise dispose of any such property, 
whether mingled or not with other property, without refer¬ 
ence to the amount due from the customer and without re¬ 
gard to whether or not it lias in its possession or subject 
to its control other propery of a like kind and amount. 

3. That the broker may, without further notice to the 
customer and at its discretion, whenever it shall deem the 
customer’s margin insufficient, close out any marginal 
transactions by the purchase or sale of any securities, com¬ 
modities or contracts for commodities in the account; and 
the 1 customer in consideration of the broker’s accepting his 
account expressly waives demand for more margin and 
notice of such intention to close out the account.” 


Under the terms of this margin agreement the Broker 
had the right and it is the custom and practice to buy, re¬ 
ceive and accept delivery of such stock when bought with 
the right, power and authority to transfer the same on the 
books of the issuing companies to the name of the Broker 
or his nominee, and to pledge, sell, transfer and con- 
") vey the same, all without disclosing the name or 
identitv of the customer. 


Pursuant It) said agreement 


Petitioner’s said stocks were 


bo tight 


by said brokers, transferred on the books of the 


issuing companies to the names of the said Brokers or their 
nominees, pledged with certain banks as collateral security 
for loans and held and carried on said margin account for 
petitioner. 

(c) The margin required by the brokers and paid by pe¬ 
titioner to said brokers for purchasing and carrying said 
stocks in said margin account, plus the increments in value 
and revenue thereon, and minus depreciation, commissions, 
taxes, interest and expenses as per said margin agreement 
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amounted to the net sum of $33,277.73 on July 1, 1937: in 
other words, the fair cash vame of petitioner's equity in 
the stocks carried in said margin account on July 1, 1937, 
was the net sum of $33,277.73. 

(d) That in July, 1937, petitioner received by mail from 
the office of the Assessor of the District of Columbia, Board 
of Personal Tax Appraisers “P. T. Form 2” prepared and 
issued by that office and entitled “Personal Tax Return”, 
“Under the laws of the District of Columbia for the fiscal 
year ending June 30, 1938." On the second page of said 
return under the heading “Intangible Property", Item (4) 
subhead (e). this form required petitioner to state in dol¬ 
lars and cents the cash value of his “Fquity in Stocks and 
Bonds being carried on Margin'’ and under Item (5) 
“Stocks" instructed petitioner to “List all shares of stock 
owned by you on July 1, 1937”, but (and in italics) in¬ 
structed petitioner “Do not itemize stocks and bonds held 
on a marginal account but report your equity under Item 
4-e above”. 

(e) That in strict compliance with said instructions con¬ 
tained in said “P. T. Form 2*’ petitioner compiled under 
oath and filed during the month of July, 1937, his personal 

tax return for the year 1938, copy of which is hereto 
(j attached, marked “Exhibit “B”, and made a part 
hereof. 

That thereafter in due course petitioner received from 
the Office of the Assessor of the District of Columbia a 
notice of assessment based upon said return showing a 
total assessment against petitioner of $287.(14, which peti¬ 
tioner paid in full as follows—one-half on October 9, 1937, 
and one-half on March 28, 1938, receipt- of which is shown 


on Exhibit “A” herein. 

(f) That on or about December 14, 1937, Petitioner was 
notified by letter by the Assessor of the District of Co¬ 
lumbia that the Corporation Counsel had recently ruled 
that marginal accounts are properly taxable in the full 
value of the stocks and bonds in which the margin is held 
and petitioner was requested to advise the Assessor of the 
stocks and bonds held by him on July 1, 1937, specifying 
the number of shares of each particular stock, together 
with any bonds. Thereafter, petitioner complied with this 
request and delivered to the Assessor a complete list of the 
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stocks and bonds hold for him on margin accounts on July 
1, 1937, which list showed the aggregate full market value 
of such stocks on that date as $327,410.75. There were no 
bonds. 


That, thereafter, to wit, on April 28, 1938, petitioner re¬ 
ceived from the Assessor the said corrected bill Xo. 18216, 
(Exhibit “A”.) 

(g) That said additional assessment and said recent rul¬ 
ing by the Corporation Counsel were made without notice 
to petitioner and without his knowledge or consent and 
without opportunity to appeal and be heard thereon at any 
time heretofore. 


(h) That on April 29, 1938, petitioner received from the 
Collector of Taxes, District of Columbia, a notice and 
threat of distraint and sale unless said additional assess¬ 


ment and penalty were paid within ten days thereafter, a 
copy of which is hereto attached marked “Exhibit 
7 “C*and made a part hereof. 

(i) That thereafter on April 30, 1938, petitioner 
paid said additional assessment and penalty in full as 
shown by Exhibit “A’\ Said payment was made by peti¬ 
tioner involuntarily and under protest in writing, copy of 
which is hereto attached, and marked Exhibit “D" and 


made a part hereof. 

(j) That for more than twenty years prior to 1938 the 

Acts of Congress regulating the appraisal and assessment 

of stocks and bonds held on margin accounts of residents 

of the District of Columbia have been unchanged and at 

all times heretofore have been uniformlv and consistentlv 

• « 

interpreted and construed by the Personal Property As¬ 
sessors of the District of Columbia, as designed and in¬ 
tended to place a tax upon the fair cash value of the credit 
or equity of the taxpayer in the stocks in his margin ac¬ 
count as indicated by the instructions contained in said 
“P. T. Form 2", (Exhibit “B”) and petitioner contends 
and alleges that such is the correct, settled and approved 
interpretation of the law regulating the assessment of such 
property and that the said recent ruling of the Corpora¬ 
tion Counsel of the District of Columbia and the said ad¬ 


ditional assessment made thereunder based upon the full 
cash value of the stocks and bonds held on margin is er¬ 
roneous and void. 
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6. There is no authority in law and no justification in 
equity for attaching- and adding to said corrected bill 
#18216 (Exhibit “A”) a penalty of $14.71, being 1 f /< of 
the additional assessment, or any other penalty for the rea¬ 
son that petitioner paid said additional assessment in full 
within three days of the time he first received notice 
thereof. 

"WHEREFORE, the petitioner prays that this Board 
may hear the proceeding and that said additional 

8 assessment be cancelled and the said sum of $1485.38, 
with interest, be ordered refunded to petitioner. 

FREDERICK G. HUNT 
Petitioner, 

1853 Lamont Street, X. W. 

EUGENE R WEST 
Attorney for Petitioner. 

800 Southern Bldg. 

Washington, D. C. 

District of Columbia: 

Frederick G. Hunt being dulv sworn savs that he is the 
petitioner above named: that he has read the foregoing pe¬ 
tition and is familiar with the statements contained there¬ 
in, and that the statements contained therein are true, ex¬ 
cept those stated to be upon information and belief, and 
those he believes to be true. 

FREDERICK G. HUNT 

Subscribed and sworn to before me this 19th day of July, 
1938. 

ELIZABETH G. SOUTTER 

9 Exhibit “ A ” 

Duplicate 

The Records Show Account No. 18216 Paid April 30, 
1938 F F Corwell Assessor. 

No. 18216 

Office of the Assessor, District of Columbia 

First Half Due September 1937 Second Half Due March 

1938 
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193S Personal Tax One per cent penalty on the first day 

of each succeeding month. 

Tax Value Tax 

Tangible Intangible Intangible Total One Half 

Rate Property Property Rate Property Tax Tax 
1.73 5.23 350612 .50 1753.06 175S.51 

Paid Oct. 0. 1937 & Mar. 28, 1938.. 287.64 1470.67 

Penalty 1<?, 14.71 

Total Due 1485.38 

If All of Bill is to be Paid Return Ail Coupons 
If Half of Bill is to be Paid Solid First Two Coupons 

FREDERICK G. HUNT 
1853 Lament St. X. \V. 

'Washington, D. C. 

Corrected bill 4/27/38 

Form Approved by Compt. Genl’s Office Apr. 20, 1929. 

To the District of Columbia, Dr. 

9707 Personal Tangible 

Credit: 

9709 Personal Intangible 
Pay to the Collector of Taxes, D. C. 


i 


Value 

Tangible 

Property 

300 



18216 

OFFICE OF THE ASSESSOR, DISTRICT OF COLUMBIA „„ fiJaLfitix 

FIRST HALF DUE SEPTEMBER 1937 SECOND HALF DUE MARCH 1938 _ 

193(8 Personal Tax One per cent penalty on the first day of each succeeding month. 


VALUE I RATE 

TANOIbLE PROPERTY I 


T 


300 


1.75 


TAX 

TANGIBLE PROPERTY 


5.25 

Paid Oct. 


VALUE 
•NTANGIULE PROPERTY! 


350612 


RATE 


.50 


9, 1937 & lllar. 28, 1938 


TAX 

INTANGIBLE PROPERTY! 


1753.06 


TOTAL TAX 


1758.31 

287*64 


SECOND HALF 


ONE HALF TAX 


1470.67 


IF ALL of.bill is to be paid RETURN ALL COUPONS 
IF H^LF OF BILL IS TO BE PAID SEND FIRST TWO COUP ON^ 


FREDERICK G. HUNTT 


vO V 
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PENALTY 


1. 


% 


r 


| Q. /o 

1853 Lariont s t. N . ^ Corrected Bill 4/27/38 


TOTAL DUE 


14.71 


1485.38 


fORM AFFRUVED BY CO.VtPT. GENL'S OFFICE APR. RL 


CREDIT: 


0707 PERSONAL TANGIBLE 
0709 PERSONAL INTANOIBLE 


TO THE DISTRICT OF COLUMBIA, 


PAY TO THE COLLECTOR OF TAXES, D. C. 


CD 


f 


T 


V, T. Form 2 


Under Act of Con- 
grew approved 
February 18; 
1020, ALL PER¬ 
SONS » SUBJECT 
TO A PERSON¬ 
AL TAX IN THE 
DISTRICT OF 
COLUMBIA 
MUST FILE A 
PERSONAL TAX 
RETURN DUR¬ 
ING JULY OF 
EACH YEAR 


1938 

OFFICE OF THE ASSESSOR OF THE DISTRICT OF COLUMBIA 
BOA^D OF PERSONAL TAX APPRAISERS 


PERSONAL TAX RETURN 

Under the la'ftrs of the District of Columbia for the fiscal year ending June 30, 1938 

Returns made by individuals should include the property of vour (wife, husband) 
and nil minor children, unless separate return is made bv each. Valuation as of 
Jfily 1, 1937, except where otherwise specified. 

PENALTY.—A penalty of twenty percent attaches to all assessments for failure 
ft> file a return during July of each year. 

TAXES DUE / half, September, 1937 1 One percent penalty on the first dnv of 
' \ Second half, March, 1938 } ench succeeding mouth. 


Prim name ond address plainly below 


Book 


Folio 


Frederic* 0. Hunt _ 

(Name) (Doth husband mid wile, ii this is n joint return) 


(Business or profession) 


_ Wash., D. U.j _ | _ 

(Address) July 1, 1037 (Residence address If not given opposite) (live former itddrcss If 

_________ _ ___ changed since .Inly I. 1030. 

TANGIBLE PROPERTY—RATE SUPPLIED LATER 

_ (Tangible p roperty bought on deferred payment plan is taxable to purchasers) ' alue 

1. Merchandise or Stock in trade (including consigned goods): The information in this statement is 
confidential. 


Inventory June 30, 1930, $_ 

Balance sheet of Juno 30, 1937, must be submitted with this statement. Purchases, 
sales, and inventories must be furnished by months. 


^lONTIIS Purcluucs during month 

July 1936_ $_ 

August.. ,_i_ $ _ 

.September_ $_ 

October. _ $_ 

November_ $_ 

December.. $ _ 

January 1937. _ _ 

February _ * __ 

March _ $ _ 

April__$ _ 

May .._ . $ _ 

June _ _ _ 


(2) (3) 

bitli-K during month ui coat Inventory at close ol month 

$___ $... 

*_ *... 

$_ $_ 

*_ $_ 

$- $ _ 

* _ s.__ 

t __ I___ 

$ - $ _ 

* --- *_ 

$___ L__ 

♦_ i_ 

$_ t. __ 


Under the law—The 
basis for tbe assess¬ 
ment on merchan¬ 
dise or stock in 
trade is the average 
amount at cost, car¬ 
ried during the pre¬ 
ceding fiscal year. 
Enter amount on 
first line below. 


Report average stock in trade (1/12 of Column 3) 


$ 


2. Equipment, fixtures, implements, tools, mftchinory, instruments, office furniture, supplies, electric, 

and other display sign?, value July 1, 1937_ 

3. Household furnishings, including silverware, owned by the occupant of any dwelling or other 

place of abode, and In which such furuishiugs are located. $1000 in value exempt—enter 

amount in excess only_ 

(a) Household furnishings, including sllverwaro, in storage, or rented to another on July 
1, 1937 (no exemption allowed—return full value), located at 


4. Harness, robes, blankets, stable and automobile supplies of all kinds, livestock and poultry, car¬ 
riages, wagons, carts (automobiles nut to be listod) __ 

6. Water craft, aircraft and auto trailers (boats owned by residents of D. C. which are not taxed in 
any other jurisdiction must be included in this report)__ 

6. Furnishing and equipment of hotels, public boarding houses, and lodging houses._ 


240.00 


10.00 


7. Libraries conducted for private gain (private library is exempt)_ 

8. 8chools, scientific institutions, sanitariums, hospitals, and nil other institutions conducted for pri¬ 

vate gain, value of equipment July 1, 1937__ 

9. All jewelry (except watches) is taxable: this item should include jewelry owned by your (wife, 

husband) nml all minor children, unless a separate return is made by each_ 


50.00 


(Sec other side for 1 ntanyiUU* and Affidavit ) 


Total Tangible, * _ __?0O.OO 
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10. INTANGIBLE PROPERTY (Rate, 6/10 of 1%) 

All iuta.igible property owned by yon, or in which you lind ait interest on July 1, 1937, should lie included in this return, 
icgardless ox the location of the property or the security. No deductions allowed for liabilities. 

1. MONEYS.- In my po.iscs.sion July 1, 1937, exclusive of money on deposit 

2. MONEYS.— In bank and trust companies, subject to cheek on July 1, 1937 (uo deduction allowed) 

3. SAVINOS DEPOSITS (including l\ >S. Postal Savings), not subject to check (enter amount over 

$aitO. Do not report stock in local Building Associations) . _ _ 

4. OTHER CREDITS (including moneys loaned, invested and securities, whether pledged or unpledged) 

(a) NOTES (including certificates of indebtedness, temporary receipts, interim certificates) 

(b) MORTOAOES owned by me (deeds of trust or loans secured on real estate) 

(c) CHATTEL MORTOAOES or loans secured on personal property 

(d) ACCOUNTS RECEIVABLE (no deductions allowed for liabilities) 

(. i EQUITY IN STOCK AND BONDS BEINO BOUGHT ON MARGIN 


5. STOCKS.- List nil shares of stocks owned by you o:: July 1, 1937, but Uo rot carry tut the market valuo on purely local 
stocks, as they are exempt. 

Do not Itemize stocks and bonds held on a martlinu! account blit report your equity under item t-E above. 


name of issrixr: coupon atio.v 

( Additional sheets for tivtiic; storks i:::d hoods furnished on iv*pi«si. 

Coin, or 
P.il. 

Par 

No. of 
shares 

Quotation 
•Inly 1. (i|M'niiiK 

hid price 

Total market value 


American Re Insurance Co. 

1 

io .ob 

200 

381 

7060 

00.. 

City Industrial Pavings endLoenCo. 

Pref 

• 

• 

160 

8.00 

1280 

00 

m »i ff nun 

... 

Com 

' 


100 

2.00 

._SCO 

oi 

o 

.... Commercial Investment Trust 
General I'Otors Corn. 

■Prel 

Com 

1 

i 

i 

...5 

166 

-100 

60 

. 8S0 
7760 

OCL 

00 

Hagers itowi Indue trial Saving! and 

.. .. 

i 

i 

I 




Loan Co. 

N M ft il H 

Prel 

Com 

i 

_5 

j 

100 

100 

8.00 

2.00 

1280 | 00 
tin 11 " *52)0 1 me 0© 


Dollar* 

Cent. 

-76 

-OO- 

_373. 

.08. 





33277 

1 ai.il lnt.i 1 

.73. 


Silver Spring Industrial Savings 
and Loan Co. 

M N M ft 

Southeastern Industrial B n nkers, 
Ino. 

H H N 

Southeastern Loan Corporation 

H N It 

Tri Continental Corporation 


Pref 

80 

8.00 

040 

00 

Com. 

80 

2.00 

130 

00 

Pref. 

1000 




Com. 

2260 




Pref. 

120 

8.00 

900 

00 

Com. 

120 

2.00 

240 

00 

Com. 

200 

8 1/8 

1026 

00 


AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: Total Intangible, $ __ 66480.81 

1 hereby solemnly swear that 1 have examined the foregoing and that it is a full, true, and correct statement of all my 
taxable tangible and intangible property, aeeording to my best knowledge and belief. 

..name Fradariok 0, Hunt .. a.m,,,* 1883 Laaont St., N.w. 


.. Aildress 


Per . 

Examined. 
Card by. 
Compared. 


Subscribed and sworn to before me this 


2?th 


day of July, 1037 


Notary Public. 

A our oath will bo administered free of charge and a i.v 
assistance or further information given at Room 103, 
Municipal Building. 
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11 Exhibit “C” 

Government of the District of Columbia 

Office of the Collector of Taxes 

April 29, 1938. 

Mr. Frederick G. Hunt, 

1853 Lamont St., X. IV., 

Washington, D. C. 

Dear Sir: 

Enclosed find statement of personal tax assessed to you 
at 1853 Lamont St., X. W. for this fiscal year ending June 
30, 1938, in the amount of $1,470.67 plus 10 penalty of 
$14.71, making a total of $1,485.38. 

This bill is past due and this letter is to notify you that 
unless this tax is paid within ten days from this date, this 
office will proceed to enforce the law as provided in the Dis¬ 
trict of Columbia Revenue Act, approved Aug., 17, 1937. 

C. M. TOWERS 
Collector of Taxes, T). C. 

CMT :q 

12 Exhibit “D” 

April 29, 1938. 

Collector of Taxes, D. C., 

District Building, 

Washington, D. C. 

Dear Sir: 

In reply to your letter of April 28, 1938, demanding the 
payment by me of personal tax assessed to me at 1853 
Lamont St., X. W., Washington, for this fiscal year ending 
June 30, 1938, in the amount of $1,470.67, plus 10 penalty 
of $14.71, making a total of $1,485.38, and stating that un¬ 
less I pav this tax within ten davs from the date of vour 
said letter that your office will proceed to enforce the law 
to collect the same as provided in the District of Columbia 
Revenue Act, approved August 17, 1937. 

I am herewith enclosing my check for the sum of $1485.38, 
the aggregate amount of said bill for taxes, under protest 
however, on the ground that said tax is illegally assessed 
and not due, and the collection thereof as threatened by 
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your office by distraint and sale as provided by the District 
of Columbia Revenue Act, approved August 17, 1937, would 
be illegal. At the earliest opportunity appropriate pro¬ 
ceedings will be instituted to recover the above amount on 
the ground that the same is paid under duress. 

Yours very trulv, 

FREDERICK G. HUNT 

13 Board of Tax Appeals for the District of 

Columbia 

Docket No. 11 

Frederick G. Hunt, Petitioner , 
v. 

District of Columbia, Pcs pan dent. 

Amendment of Petition 

By leave of the Board petitioner hereby amends para¬ 
graph 4. on page 2 of his petition, filed herein on July 19, 
1938, as follows; to wit, 

4. The assessment of the additional tax set forth in said 
notice of assessment, or corrected bill, is based on the fol¬ 
lowing errors: 

(a) The assessor reassessed the petitioner on the full and 
entire cash value of certain intangible assets, to wit, stocks 
held for petitioner by his broker on margin accounts on 
July 1, 1937, instead of on the fair cash value of petition¬ 
er's equity in said assets on said date. 

(b) The reassessment was made without authority of 
law. 

(c) The reassessment was not made in the manner pre¬ 
scribed by law. 

Dated this 26th dav of Julv, 1938. 

EUGENE R. WEST 
Attorney for Petitioner 

Endorsed: Received and Filed Jul 26 1938 P. K. S. 
Board of Tax Appeals for the District of Columbia 

Copy served on A. A. July 26, 1938 P. K. S. 
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14 Endorsed: Received and Filed Sep 14 11)38 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 11 

Frederick G. Hunt, Petitioner 


v. 

District of Columbia. Respondent 
Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid the sum of $14S5.3S as 
an additional intangible personal property tax and penalty. 
The petitioner seeks refund for such additional tax and 
penalty. It is alleged by the petitioner that the tax and 
penalty was assessed in error, in that they were assessed 
on the entire value of the intangible assets of the petitioner, 
without deduction of the amount which the petitioner owed 
thereon. In other words the petitioner contends that the 
tax should have been assessed upon his equity only, in 
such intangible assets. 

Findings of Fact 

The petitioner on July 1, 1937 was, and still is domiciled 
in the District of Columbia. On that date he was the owner 
of the following personal property: (a) Tangible personal 
property of the value of $300, (b) corporate stocks held on 
a margin account with a local broker of the aggregate value 
of $327,410.75, against which there was an indebtedness of 
$294,133.02 due the broker, leaving an equity to the peti¬ 
tioner in such stock of $33,277.73 and (c) corporate stocks, 
against which there was no indebtedness, of the aggregate 
value of $23,203.08. 

On July 27, 1937, and within the time prescribed bv law, 
the petitioner filed his personal tax return and reported 
ownership of the following personal property: 
15 (a) Tangible personal property $300, (b) Equity in 

stocks and bonds being bought on margin, $33,277.73, 
and (c) Stocks $23,203.08 making the total amount of in¬ 
tangible assets reported, $56,480.81. Based upon the re¬ 
turn so filed the Assessor assessed a personal property tax 
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against the petitioner in the sum of $287.54, one-half of 
which the petitioner paid on October 9, 1937, and one-half 
on March 28, 1938. 

On December 14, 1937, the Assessor by letter notified the 
petitioner that the Corporation Counsel of the District of 
Columbia had then recently ruled that marginal accounts 
were legallv taxable in the full value of stocks and bonds 
held in such accounts and directing the petitioner to fur¬ 
nish the Assessor with a list of securities held in the mar¬ 


ginal account mentioned by the petitioner in his return. 
On April 26, 1938, the petitioner supplied the information 
required by the Assessor, and reported that the total value 
of securities held in such marginal account was $327,410.76. 

On April 27, 1938, the petitioner was notified of the ad¬ 
ditional assessment by the receipt of a “Corrected Bill” 
against the petitioner as follows: 


Value Tax 

Tang. Prop. Rate Tang. Prop. 
$300 $1.75 $5.25 


Value Tax Total 

Intang. Prop. Rate Intang. Prop. Tax 
$350,012 .50 $1753.06 $1758.31 

Paid 10/9/37 & 3/28/3S 287.04 


(Corrected bill 4/27/38 
Paid Apr. 30, 1938) 


$1470.67 

Penalty 1% 14.71 


Total Due $1485.38 


On April 29, 1938, the Collector of Taxes notified the pe¬ 
titioner that, unless the amount of the above bill were paid 
within ten days therefrom, he would proceed to enforce the 
law as provided in the District of Columbia Revenue Act of 
1937. On April 30, 1938, the petitioner paid the tax under 
protest in writing, stating that such payment was to avoid 
the threatened distraint and sale as provided in the District 
of Columbia Revenue Act of 1937. 

16 The form supplied by the Assessor and used by 
the petitioner for the purpose of reporting the 
ownership of property for the purpose of taxation for the 
fiscal year ending June 30, 1938, under the heading “In¬ 
tangible Property”, was as follows: 


“10 Intangible Property (Rate, 5/10 of 1V< ) 

All tangible property owned by you, or in which you had 
an interest on July 1, 1937, should be included in this re- 
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turn, regardless of the location of the property or the se¬ 
curity. Xo deductions allowed for liabilities. 

Dollars Cents 

1. Moneys—In my possession July 1, 1937, 

exclusive of money on deposit. 

2. Moneys—In bank and trust companies, 

subject to check on July 1, 1937 (no 
deductions allowed) . 

3. Savings Deposits (including U. S. Pos¬ 

tal Savings) not subject to check (en¬ 
ter amount over $500). Do not re¬ 
port stock in local Building Associa¬ 
tions) . 

4. Other Credits (includingmoneys loaned, 

invested and securities, whether 
pledged or unpledged. 

(a) Notes (including certificates of 

indebtedness, temporary receipts, 
interim certificates) . 

(b) Mortgages owned by me (deeds 

of trust or loans secured on real 
estate . 

(c) Chattel Mortgages or loans se¬ 
cured on personal property.... 

(d) Accounts Receivable (no deduc¬ 
tions allowed for liabilities).... 

(e) Equity in Stocks and Bonds 

Briny Bought on Margin . 

5. Stocks—List all shares of stock owned 

bv vou on Julv 1, 1937, but do not 
cany out the market value on purely 
local stocks, as they are exempt. 

Do not itemize storks and bonds held on 
a marginal account but report your equity 
under item 4-E above 

From the date of the enactment of the Act of Congress, 
under which the tax here in question was imposed, to and 
including July 1, 1937, the form of return supplied by the 
Assessor for reporting ownership of personal property for 
the purpose of taxation was substantially the same as that 
supplied by the Assessor for such purpose for the fiscal 
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year ending June 30, 193S, from which form a portion has 
been set forth above. 

From the date of the enactment of the Act of Congress, 
under which the tax here in question was imposed, to the 
latter part of the year 1937, a period of approximately 
twenty years, the Assessor pursued the practice of 
17 assessing taxes on securities held in marginal ac¬ 
counts with brokers on tlie basis of the ( j oniti/ only 
of The customers in such securities. Until the latter part 
of the year 1937 he never attempted to assess any tax upon 
the total value of the securities so held. The reason for 
the change in practice and procedure of the Assessor in 
that respect was a ruling by the Corporation Counsel dated 
September 3, 1937, to the effect that in law the securities 
held in marginal accounts belonged to the customer and 
should Ik* taxed against the customer on the basis of the 

total value of the securities without anv deduction for 

* 

any indebtedness by the customer or the broker on account 
of the purchase thereof. 

The Assessor has always pursued the practice to assess 
the owners of securities pledged with banks as collateral 
to secure a loan to purchase additional securities or the 
securities so held on the basis of the total value of such 
securities. 

The respondent states that the tax here in question was 
assessed under the provisions of Section 769, part 5, Title 
20 of the Code of Law of the District of Columbia. 

Opinion 

This proceeding is instituted under Section 6 of Title 
IX of the District of Columbia Revenue Act of 1937. It 
reads as follows: 

“Sec. 6. Any taxpayer who shall have paid within three 
years immediately preceding the approval of this Act any 
tax to the District involuntarilv, and under circumstances 
which according to law would entitle such taxpayer to the 
right to sue at law for the recoverv of such tax, mav within 
ninety days from the approval of this Act, appeal from the 
imposition of such tax in the same manner and to the same 
extent as set forth in sections 3 and 4 of this title.” 

The petitioner, within three years prior to the approval 
of the Act, paid the tax involuntarily and under cireum- 
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stances which entitled him to sue at law for the recovery 
of the tax so paid. This proceeding was filed within ninety 
days from the approval of the Act. The Board, therefore 
has jurisdiction of the subject matter of this proceeding. 

The question, therefore, is whether the tax paid as an 
additional intangible personal property tax was errone¬ 
ously assessed and collected from the petitioner. 

IS Section 754 of Title 20 of the (’ode of the District 
of Columbia, under which the tax was assessed, im¬ 
poses a tax upon “moneys and credits, including moneys 
loaned and invested, bonds and shares of stock”. It is the 
only section that directs the taxation of intangibles. The 
petitioner contends, firstly, that by classifying bonds and 
shares of stock as “credits” Congress intended that the 
taxpayer's indebtedness, certainly that as closely related 
to the taxable property as the amount due on a margin 
account, should be deducted from the full value of the se¬ 
curities in that account; and, secondly, that, if such inten¬ 
tion is not clear from the language of Section 754, such sec¬ 
tion is, at least, ambiguous to the extent as would permit 
the application of the rule of contemporaneous construc¬ 
tion, and the holding that the long continued practice of the 
Assessor assessing and taxing the equity only of taxpayers 
in margin accounts is controlling in the determination of 
the question here presented. 

It is well settled in this jurisdiction that where the lan¬ 
guage of a statute is ambiguous or uncertain the inter¬ 
pretation placed upon it by the officer whose duty it is to 
enforce it, and as evidenced by a continued course of cus¬ 
tom or practice, is not only entitled to great weight, but 
in most, if not all, instances controlling. Burdwell v. Petty. 
52 App. I). C. 310, 286 Fed. 772; Wright v. Wardmau, 55 
App. D. 0. 318, 5 Fed. (2d) 380; Wilbur v. Texas Co., 59 
App. I). C. 275, 40 Fed. (2d) 787; Commonwealth Bank v. 
Lucas, 59 App. D. (’. 317, 41 Fed. (2d) 111. The rule of 
contemporaneous interpretation, however, does not apply 
where the language of the statute is clear and unambigu¬ 
ous. Houghton v. Payne, 194 U. S. 88, 4S L. Ed. 888. 

In Polomae Electric Power Co. v. llazen. 67 App. I). C. 
161, 90 Fed. (2d) 406, the United States Court of Appeals 
was called upon to consider an assessment made by the As¬ 
sessor of the District of Columbia for the first time in 1934, 
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in the face of a contrary interpretation and custom of more 
than thirty years standing. The Act of July 1, 1902, re¬ 
quired the Power Company to pay a tax to the District of 
Columbia equal to four per centum of its gross earnings. 
The! Assessor construed the Act to require tin* taxation 
of gross earnings from activities within the District 
lit of Columbia only, and Mich practice was continued 
until 1934, when the Assessor assessed the Power 
Company on its entire gross earnings, including those from 
the sale of electricity and rental of property in Maryland. 
The Power Company invoked the rule of contemporary in¬ 
terpretation, but the Court of Appeals denied its applica¬ 
tion and stated: 


“But plaintiff insists that the doctrine of contemporane¬ 
ous construction is applicable and should control. ‘Rules 
of statutorv construction are never used to create, but onlv 
to remove, a doubt’. Wilbur v. United States, 58 App. 
D. C. 347, 30 F\ (2d) 871. ‘It is only where the language of 
the statute is ambiguous and susceptible of two reasonable 
interpretations that weight is given to the doctrine of con¬ 
temporaneous construction.’ Houghton v. Pavne, 194 U. S. 
88, 24 S. Ct. 590, 593, 48 L. Ed. 888. The language of para¬ 
graph 5 of section 6 of the act of 1902, as amended, is not 
ambiguous. It provides for an affidavit by each utility com¬ 
pany within its terms ‘as to the amount of its or their gross 
earnings,' and requires the payment of a tax measured 
on such gross earnings. The statute is all inclusive-cov¬ 
ering gross earnings from whatever source. * * *” 

It is clear, therefore, that if the language of Section 754 
of Title 20 of the (’ode clearly inhibits the imposition of 
the tax here involved or if the language is ambiguous or 
is susceptible of that interpretation the tax must be held 
to be invalid. If, on the other hand, it is susceptible of but 
one interpretation, namely, that which requires the taxa¬ 
tion of money and credits without the right on the part of 
the taxpayer to deduct any indebtedness due by him, 
whether general or particularly related to the moneys and 
credits taxed, then the tax here imposed is valid. 

The Board is of the opinion that Section 754 is susceptible 
of but one reasonable interpretation, namely, that which 
imposes a tax upon moneys and credits without any deduc¬ 
tion of indebtedness, and that the contemporaneous con- 
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struction of that section by the Assessor of many years’ 
standing was clearly erroneous. 

The error of the Assessor was due, to a large extent, to 
mistake of law in respect of the ownership of securities held 
in margin accounts. This is clear from the fact that the 
same section was interpreted over a like period of time to 
require the taxation of the entire value of securities hy¬ 
pothecated with a bank or other lender to secure the repay¬ 
ment of a loan: and from the further fact that the 
20 Assessor did not allow the deduction of debts gen¬ 
erally, but the indebtedness against the securities 
held in the margin account onlv. It was held bv the Su- 
prcme Court in Richardson v. Shaw, 209 U. S. 365, that 
where securities are purchased by a broker for the account 
of a customer and held in a margin account to secure to 
advance of money made by the broker in the purchase 
thereof the securities are the property of the customer, 
regardless of the fact that tliev mav stand in Ihe name of 
some other person. 

The petitioner does not controvert the principle laid 
down in Richard son v. Shaw, supra, but contends that not¬ 
withstanding that the securities here taxed were the prop¬ 
erty of the petitioner, nevertheless, the petitioner should be 
taxed on his equity only in such securities. The petition 
relies upon cases cited on his brief. Those cases arose 
under circumstances where the taxing statute expressly 
authorized or permitted deduction of indebtedness, not 
only indebtedness against the taxable property but that in¬ 
curred in any manner. The decisions in those cases are of 
no value in the solution of the question here presented. 

Section 754 in positive terms requires the taxation of 
moneys and credits. There is no language therin which 
expressly authorizes or permits the deduction of indebted¬ 
ness. In Bailies v. City Council of the City of Des Moines, 
127 Iowa 124, 102 X. W. 813, a taxpayer sought to extend 
a statute allowing deduction of “all debts”, before taxa¬ 
tion so as to cover the deduction of taxes as debts. The 
Supreme Court of Iowa held that the statute should be 
strictlv construed and denied the right to deduct the taxes, 
observing that “It must be remembered that in the ab¬ 
sence of statute there can be no deduction on account of 
debts, and he who would have such exemption must be able 
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to point out a statute which gives it to him”. The rule 
thus stated by the Supreme Court of Iowa is supported by 
the great weight of authority. The rule is stated in 61 
Corpus Juris, p. 650 to be that “A deduction of the bona 
tide indebtedness of a taxpayer from the amount of his tax¬ 
able personal property is proper when, and only when, 
there is an applicable and effective statute so providing, 
and he takes the steps required by law to assert the right.” 

To the same effect is the statement in Cooley on 
21 Taxation (4th Kd.) Yol. 3, Sec. 987, p. 1979, foilow- 
Jowing: 

“Deductions to be made in valuing shares of stock, or 
shares of stock in banks, state or national, are often fixed 
by statute. Whether a stockholder may deduct his debts 
from the value of his stock depends upon the terms of local 
statute, and this is equally true as to shares of stock in 
national banks. There can be no such deduction unless 
provided for by statute; and this applies equally well to 
stock in national banks*'. 

The respondent relies upon Musconeteong Iron Works 
v. Borough of Xetcong, 99 A. 914, 90 X. J. Law 58; In re 
Oklahoma Sal. Life Jus. Co.. 173 P. 376, 68 Okl. 219, 13 
A. L. K. 174, West Virginia Pulp &' Paper Co. v. Karues, 
120 S. E. 321, 137 Ya. 714; Clark v. Grover, 37 X. J. Law 
174; Clark v. Belknap, 13 8. W. 212, 11 Ky. L. 719; In re 
Assessment . etc., of Texas, 54 X. \Y. 818, 4 S. 1). 6. These 
cases have been read and considered by the Board, and 
thfev support the contention of the respondent that a claim 
for deduction must be based upon some express provision 
in the taxing statute, and. if found, must be strictly con¬ 
strued bv the courts and strictlv followed bv the taxpaver. 

It is significant that a vast majority of the states have 
enacted statutes which expressly provided for the deduc¬ 
tion of indebtedness before taxation, which leads to the 
conclusion that the legislators of such states believes, as 
does the Board, that in order to afford that relief to the 
taxpayer some positive and express provision therefor must 
be found. Such course of legislation indicated a general 
belief that to refuse deduction of debts from value of tax¬ 
able property is a hardship. Xo doubt such is true in this 
proceeding, but that is a matter which concerns the Con- 
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press and not those who may be called upon to interpret 
the law as it is written. 

The fact that Congress has, since the contemporaneous 
construction was adopted, amended portions of the taxing 
law of the District of Columbia is immaterial. The same 
was true in Potomac Electric Power Co. v. Ilazcu, supra. 

Ther term “credits” as used in taxing statutes includes 
all claims and demands, whether owing on bonds, notes, 
certificates, book accounts, or otherwise, whether payable 
in money, property, labor or services. It does not include 
“money”. Credits are those species of property known in 
law as “clioses in action”, or incorporeal or intangible per¬ 
sonal property. Some judicial definitions did not include 
corporate bonds or share of stock. For that reason. 
22 it is evident, Congress employed the phrase “credits, 
including * * * bonds and shares of stock” in order 
that there would be no doubt as to its intention. The word 
“credits” does not imply any deduction or subtraction of 
indebtedness. It is merely designation of a particular 


class of property. 

It has been the invariable practice and custom of the 
Assessor to assess taxpayers upon the total value of se¬ 
curities pledged with bank or other lenders to secure loans 
where the securities stand in the name of the pledgor. 
Owners of real estate have always been taxed upon the 
full value thereof, regardless of the existence of any lien 
or encumbrance that would in effect reduce the owner’s 
interest therein. In Paddell v. New York , 211 U. S. 446 
an owner of real estate in Xew York City valued at 
$160,000. and encumbered with mortgages amounting to 
$115,000. sought to prevent a levy of a tax assessed up to 
the entire value of the property. In holding the tax valid 
Mr. .Justice Holmes states: 

“It cannot matter to the plaintiff’s argument whether 
the obligation is directed to a specific object or to the whole 
mass of objects owned by the party bound. In the one case, 
as much as in the other, the obligation will take certain 
units of value from his riches, when under the compulsion 
of the law it is performed. Rut it is an amazing proposi¬ 
tion of constitutional law that the law cannot fix its eve 
on tangibles alone and tax them by present ownership with¬ 
out regard to obligations that, when performed, would 
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make some of them change hands; for instance, that under 
the Fourteenth Amendment a man having a thousand slice}) 
as his only property could not be taxed for their full value 
without allowance for an unsecured debt of five thousand 
dollars, even if his creditors should be left untaxed, a mat¬ 
ter that hardly would concern him. Bell’s Cap R. R. Co. 
v. Pennsylvania. 134 l\ S. 232, 237; Merchants’ & 'Manu¬ 
facturers' Xat. Bank v. Pennsylvania, 1(57 U. S. 4(51, 4G4; 
People v. Barker, 155 X. V. 330, 333. Undoubtedly lie would 
be taxed for more than he owned if his total riches were 
computed on the footing that the law would keep its promise 
and make him pay, and that what would be done should be 
treated as done. If he owned other property, still there 
would be the chance that the sheep might be seized on exe¬ 
cution, and, as we have said, the liability of the mortgaged 
land is no more, although the chance may be greater. It 

is a sufficient answer to sav that vou cannot carrv a con- 

• • • 

stitution out with mathematical nicetv to logical extremes. 

• ^ 

If you could, we never should have heard of the police 
power. And this is still more true of taxation, which in 
most communities is a long wav off from a logical and 
coherent theory. And it may perhaps be doubted whether 
there is even a logical objection to the sovereign 
23 power giving notice to all persons who may acquire 
property within its domain that when it comes to 
tax it will not look beyond the tangible thing, and that those 
who buy it must buy it subject to that risk.” 

For the reasons stated the additional intangible property 
tax assessed against the petitioner was valid, and such tax 
was not erroneouslv assessed against or collected from the 
petitioner. 

With respect to the penalty assessed against the peti¬ 
tioner it should be observed that he correctly and com¬ 
pletely supplied the information required on the return. 
After he supplied the supplemental information upon which 
the additional tax was based he was assessed such tax and 
paid the same within three days thereafter. True it is he 
did not respond promptly to the Assessor’s request for ad¬ 
ditional information. That delav could have been easily 
overcome by the prompt employment of remedies provided 
by law in such cases. The law provides that the penalty 
imposed is for delay in payment. It is not for delay in re- 
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s ponding to the demands of die Assessor for additional in¬ 
formation. For such reason the penalty was invalid and 
was erroneously collected, and the petitioner is entitled to 
a refund thereof. 

Derision tcill be entered in accordance with this opinion. 

(S) JO V. MORGAN 
Member Sole. 

September 14th, 193S. 

24 Board of Tax Appeals for the District of 

Columbia 

Docket No. 11 

Frederick G. Hunt. Petitioner 


v. 

District of Columbia, Respondent 
Decision 

This proceeding: came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing; on said petition, it is by the 
Board, this 14th dav of September, 1938. 

ADJUDGED AND DETERMINED, that no sum as an 
additional intangible property tax for the fiscal year end¬ 
ing June 30,1938, has been erroneously collected by the Dis¬ 
trict of Columbia from the petitioner, and that the peti¬ 
tioner is not entitled to anv refund thereof. 

AND IT IS FURTHER ADJUDGED AND DETER¬ 
MINED that the penalty on the additional intangible prop¬ 
erty tax for the fiscal year ending June 30, 1938, in the sum 
of $14.71, was erroneously collected from the petitioner, 
and that the petitioner is entitled to a refund of such pen- 
altv. 

(S) JO V. MORGAN 
Member Sole. 
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of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 11 

Frederick G. Hunt, 1853 Lamont Street, N. AY., Washing¬ 
ton, D. C-, Petitioner, 


v. 


District of Columbia, Respondent . 

Petition of Taxpayer for Review by the United States 
Court of Appeals for the District of Columbia of a 
Decision by the Board of Tax Appeals for the District 
of Columbia. 

Frederick G. Hunt, the petitioner in this cause, by Eu¬ 
gene R. West, counsel, hereby files his petition for a review 
by the United States Court of Appeals for the District of 
Columbia of the decision of the Board of Tax Appeals for 
the District of Columbia rendered September 14, 1938, de¬ 
termining that certain intangible personal property taxes 
were lawfully assessed against the petitioner by the Asses¬ 
sor of the District of Columbia and collected from him by 
the Collector of Taxes of the District of Columbia for the 
fiscal year 1938 in the amount of $1470.67. 

I. 


The petitioner is a citizen of the United States and a resi¬ 


dent of the District of Columbia. 


II. 


Nature of the Controversy 

(a) The controversy involves the question of the validity 
of the assessment and collection by the assessing and col¬ 
lecting authorities of the District of Columbia of an 

26 additional intangible personal property tax for the 
fiscal year 1938. 

(b) On July 1, 1937, petitioner was carrying a margin 
account with certain local stockbrokers, dealing on the New 
York Stock Exchange, in which account miscellaneous 
stocks were held on margin for petitioner of the aggregate 
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cash value on that date of $327,410.75 in which stocks peti¬ 
tioner had on that date an equity interest of the fair cash 
value of $33,277.73 only. 

(c) That during July, 1937, petitioner duly filed his per¬ 
sonal tax return for the year 1938 duly made up. and sworn 
to as required by the Office of the Assessor of the District 
of Columbia on the form furnished by said Assessor, on 
which return petitioner accurately reported, as required by 
said form, his equity in the said stocks, being carried in 
said margin account, as $33,277.73. 

(d) That in due course thereafter petitioner received 
from the Assessor a notice of assessment, or bill, computed 
and based upon said return, showing a total assessment 
against him for personal property taxes for the year 1938 
of $287.64, which bill petitioner paid in full as follows— 
one half on October 9, 1937, and one half on March 28, 1938. 

(e) That on or about December 14, 1937, petitioner was 
notified by letter by the Assessor of the District of Colum¬ 
bia that the Corporation Counsel of the District of Colum¬ 
bia had recently ruled that marginal accounts are properly 
taxable in the full value of the stocks and bonds in which 
the margin is held, and petitioner was requested to advise 
the Assessor of the stocks and bonds held by him in margin 
accounts on July 1, 1937. Thereafter, to wit, on or about 
April 26, 1938, petitioner complied with this request of the 
Assessor. 


(f) That thereafter without further notice from any¬ 
one, on April 28, 1938, petitioner received from 

27 the Assessor what was designated as a “corrected 
Bill” showing a re-assessment had been made bv the 
Assessor’s office of petitioner’s intangible personal prop¬ 
erty tax for the year 1938 computed and based upon the full 
cash value of the said stocks held in petitioner’s said margin 
account instead of upon petitioner’s equity only therein as 
originallv done, which re-assessment resulted in an addi- 
tional assessment against petitioner for the year 1938 of 
$1470.67. to which was added a penalty of $14.71, the latter 
being 1 c /t per month on $1470.67 for one month. 

(g) That on April 29, 1938, petitioner received from the 
CoHector of Taxes, District of Columbia, a written notice 
and threat of distraint and sale unless said additional as- 
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sesiment and penalty were paid within ten days thereafter, 
whereupon petitioner on April 30, 1938, paid in full said 
additional assessment and penalty as charged in said “Cor¬ 
rected Bill", but involuntarily and under protest in writ¬ 


ing. 


(h) Thereafter petitioner appealed from said assessment 
to the Board of Tax Appeals for the District of Columbia, 
which appeal was heard by the said Board on August 22, 
1938, and findings of fact and decision rendered by said 
Board on September 14. 1938. 


III. 

The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision en¬ 
tered in pursuance thereto desires to obtain a review there¬ 
of by the United States Court of Appeals for the District 
of Columbia. 
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IV. 


Assignments of Error 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) The holding that the assessment against petitioner 
of the said additional intangible personal property tax, 
amounting to $1470.67, for the year 1938, was properly 
computed and valid and that petitioner is not entitled to 
any refund thereof. 

(2) The holding that the additional intangible personal 
property tax assessed against the petitioner was lawfully 
assessed against the petitioner and collected from him. 

(3) The failure to cancel the assessment of the additional 
intangible personal property tax against the petitioner. 

(4) The failure to hold that the additional intangible 
personal property tax assessed against the petitioner was 
erroneously paid by and collected from the petitioner. 

(5) The failure to hold that the petitioner is entitled to 
a refund of the entire amount of said additional assessment 
of $1470.67 with interest thereon from April 30, 1938, at 
6 c /c per annum. 
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V. 

Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition a transcript of the record in the 
above entitled cause, prepared and transmitted as required 
by law and by the rules of said Court, and to include 
21) in said transcript of record the following documents 
or certified copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleading's before the Board. 

(3) Findings of fact and opinion of the Board of Tax 
Appeals. 

(4) The decision of the Board of Tax Appeals. 

(5) The Petition for Review, filed by the Petitioner in 
the above case. 

(6) Notice of Filing Petition for Review. 

(7) Statement of Evidence. 

EUGENE R. WEST, 

Counsel for Petitioner , 

800 Southern Building, 
Washington, D. C. 

District of Columbia, ss: 

Eugene R. West, being duly sworn, says that he is coun¬ 
sel of record in the above cause: that as such counsel he is 
authorized to verify the foregoing petition for review; that 
he has read the said petition and is familiar with the state¬ 
ments contained therein; and that the statements made are 
true to the best of his knowledge, information and belief. 

EUGENE R. WEST 

Subscribed and sworn to before me this 26th day of Sep¬ 
tember, 1938. 

ELIZABETH G. SOUTTER, 
Notary Public , D. C. 
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30 Endorsed: Received and Filed Sep 20 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 11 

Frederick G. Hunt. 1853 Lamont Street, X. W., Washing¬ 
ton, D. C., Petitioner. 


v. 

District of Columbia, Respondent. 

Notice of Filing Petition for Review 

To: Ehvood IT. Seal. Esquire 

Corporation Counsel of the District of Columbia 
District Building, 

Washington, D. C. 

Counsel for the Respondent 

Please take notice that the petitioner on September 26, 
19'3S, filed with the Clerk of Board of Tax Appeals for the 
District of Columbia a petition for review by the United 
States Court of Appeals for the District of Columbia of the 
decision of the Board heretofore rendered in the above 
cause. 

A copy of the petition for review, which includes the as¬ 
signments of error and the designation of record, as filed, 
is hereto attached and served upon you. 

Dated this 26th day of September, 1938. 

8/ EUGENE R. WEST, 

Counsel for Petitioner. 

800 Southern Building, 
Washington, D. C. 

Service of the foregoing notice, together with a copy of 
the petition for review is hereby acknowledged this 26th 
day of September, 1938. 

1 s/ GLENN SIMMON 

Asst. Corporation Counsel of 
the District of Columbia , 
Counsel for Respondent. 
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Endorsed: Received and Filed Oct 18 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 11 

Frederick G. Hunt, Petitioner 


District of Columbia, Respondent 
Statement of Evidenee 

Following is a statement of evidence submitted to the 
Board of Tax Appeals for the District of Columbia in the 
above cause, so far as necessary to the assignments of error 
as filed, reduced to a narrative form. 

At the hearing of the petition herein before the Board 
of Tax Appeals for the District of Columbia held on August 
22, 1938, counsel for respondent having filed no answer to 
the petition, orally admitted all the exhibits filed with the 
petition and 

(1) That the petitioner on July 1, 1937, was, and still is 
domiciled in the District of Columbia; 

(2) That on that day lie was the owner of the following 
personal property (a) Tangible personal property of the 
value of $300.00, (b) An interest in stocks carried for his 
account by a local broker in a margin account of the aggre¬ 
gate value of $327,410.75, against which there was an in¬ 
debtedness due the broker of $294,133.02, (e) Corporate 
stocks, against which there was no indebtedness, of the 
aggregate value of $23,203.16; 

(3) That petitioner duly filed his personal prop- 
32 erty tax return for the year 1938 within the time pre¬ 
scribed bv law and on the form and in the manner 
required by the Assessor of the District of Columbia as 
alleged and shown by petitioner's Exhibit “B” attached 
to his pet it ion, which return reported ownership by peti¬ 
tioner of the following personal property (a) Tangible per¬ 
sonal property $300.00, (b) Equity in stocks and bonds be¬ 
ing bought on margin $33,277.73, (c) Stocks $23,203.00, 
making the total amount of intangible assets reported $56,- 
480.81; and that based upon the return so filed the Assessor 
assessed a personal property tax against the petitioner in 
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the sum of $287.54, one half of which was paid on October 
0, 1937, and one half on March 28. 1938. 

(4) That on December 14, 1937, the Assessor by letter 
notified the petitioner that the Corporation Counsel of the 
District of Columbia had then recently ruled that marginal 
accounts were properly taxable in the full value of the 
stocks and bonds in which the margin is held and requested 
the petitioner to advise the Assessor as to the stocks and 
bonds held by him in margin accounts on July 1, 1937, 
(Petitioner’s Exhibit “2", Tr. p. 19) and that on April 
26, 1938, the petitioner complied with the Assessor’s re¬ 
quest and advised him that the total value of securities held 
in such marginal account was $327,410.76. 

(5) That immediately upon receipt of the said informa¬ 
tion so requested by the Assessor a reassessment of peti¬ 
tioner's intangible personal property tax was made by the 
Board of Personal Tax Appraisers, computed and based 
upon the full value of said stocks held in petitioner’s mar¬ 
ginal account, to wit, upon $327,410.76, and notice of such 
reassessment was immediately given to petitioner by the 
Assessor delivering to petitioner a “corrected Bill” dated 
April 27, 1938, (Exhibit “A” of petition) as follows: 

33 Office of the Assessor, District of Columbia 

Xo. 18216 

First Half Due September 1937 

Second Half Due March 1938 
1938 Personal Tax One per cent penalty on the first day of 

each succeeding month. 


Value 


Tax 

Value 


Tax 


Tang. 


Tang. 

Intang. 


Intang. 

Total 

Prop. 

Rate 

Prop. 

Prop. 

Rate 

Prop. 

Tax 

$300 

$1.75 

$5.25 

$350,612 

,50 

$1753.06 

$1758.31 


Paid 10/9/37 & 3/28/38 


2S7.64 


Penalty 1% 


$1470.67 

14.71 


(Corrected Bill 4/27/38 
Paid Apr. 30,1938). 


$1485.38 
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(6) That on April 29, 1938, the Collector of Taxes noti¬ 
fied the petitioner that unless the amount of the above bill 
was paid within ten days therefrom lie would proceed to 
enforce the law as provided in the District of Columbia 
Revenue Act of 1937 (Exhibit “C” of petition), and that 
on April 30, 1938, the petitioner paid the said tax under 
protest in writing, stating that such payment was to avoid 
the threatened distraint and sale as provided in the Dis¬ 
trict of Columbia Revenue Act of 1917 (Exhibit “D” of 
petition). 

Mr. Charles A. Russell being first dulv sworn testified 
that he has been Deputy Assessor for the District of Co¬ 
lumbia from 1930 to the present day and that prior thereto 
he held the office of Assistant Assessor of the District of 
Columbia from 1917 to 1930 when he became Deputy Asses¬ 
sor. That lie was familiar with the forms of tax returns 


heretofore supplied by the Assessor since 1917, including 
the one known as “P. T. Form 2” (Exhibit “B” of peti¬ 
tion), and that the form supplied by the Assessor and used 
by the petitioner for the purpose of reporting the owner¬ 
ship of property for the purpose of taxation for the fiscal 


year ending June 30, 1938, was said P. T. Form “2” and 


under the heading “Intangible Property”, was as follows: 


34 “10 Intangible Property (Rate, 5/10 of 1%) 


All tangible property owned by you, or in which you had 
an interest on July 1, 1937, should be included in this re¬ 
turn. regardless of the location of the property or the se¬ 
curity. No deductions allowed for liabilities. 


Dollars Cents 

1. MONEYS—In my possession July 1,1937, 

exclusive of money on deposit. 

2. MONEYS—In bank and trust companies, 

subject to check on July 1, 1937 (no de¬ 
ductions allowed). 

3. SAVINGS DEPOSITS (including U. S. 

Postal Savings) not subject to check 
(enter amount over $500). Do not re¬ 
port stock in local Building Associa¬ 
tions) . 
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4. OTHER CREDITS (including moneys 

loaned, invested and securities, whether 
pledged or unpledged. 

(a) NOTES (including certificates of 

indebtedness, temporary receipts, in¬ 
terim certificates) . 

(b) MORTGAGES owned by me (deeds 
of trust or loans secured on real estate 

(c) CHATTEL MORTGAGES or loans 

secured on personal propertv. 

(d) ACCOUNTS RECEIVABLE (no 

deductions allowed for liabilities). 

(e) Equity in Stocks and Bonds Being 

Bought on Margin . 

5. STOCKS—List all shares of stocks owned 

by you on July 1, 1937, but do not carry 
out the market value on purely local 
stocks, as they are exempt. 

Do not itemize stocks and bonds Judd on a marginal account 
but report your equity under item 4-E above.” 

That from the date of the enactment of the Act of Con¬ 
gress, 1917, under which the tax here in question was im¬ 
posed, to and including July 1, 1937, the form of return 
supplied by the Assessor for reporting ownership of per¬ 
sonal property for the purpose of taxation was substan¬ 
tially the same as that supplied by the Assessor for such 
purpose for the fiscal year ending June 30,1938, from which 
form a portion has been set forth above. 

That from the date of the enactment of the Act of Con¬ 
gress, under which the tax here in question was imposed, 
to the latter part of the year 1937, a period of approxi¬ 
mately twenty years, the Assessor pursued the prac- 
35 tice continuously and uninterruptedly of assessing 
taxes on securities held in marginal accounts with 
brokers on the basis of the equity only of the customers in 
such securities. Until the latter part of the year 1937 he 
never attempted to assess any tax upon the total value of 
the securities so held. The reason for the change in prac¬ 
tice and procedure of the Assessor in that respect was a 
ruling by the Corporation counsel dated September 2, 1937, 
to the effect that in law the securities held in marginal ac- 
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counts belonged to the customer and should be taxed 

against the customer on the basis of the total value of the 

securities without anv deduction for anv indebtedness bv 

• * * 

the customer to the broker on account of the purchase there¬ 
of. (Petitioner’s Exhibit “1”, Tr. p. 18). 

That the Assessor has always pursued the practice of 
assessing the owners of securities pledged with banks as 
collateral to secure a loan to purchase additional securities 
or the securities so held on the basis of the total value of 
such securities. 

That upon receipt of said opinion of the Corporation 
Counsel in the Assessor's office the Board of Personal Tax 
Appraisers immediately took the following action “Every 
return was dug out in our files and an increase made in 
every case for the fiscal year 1938’’, meaning for the year 
ending June 30, 1938. 

The respondent stated that the tax here in question was 
assessed under the provisions of Section 769, part 5, Title 
20 of the (’ode of Law of the District of Columbia, which 
provides “If at any time within any current year, property 
subject to taxation under the provisions of this section shall 
have been omitted from assessment, said board of 
36 personal tax appraisers shall immediately proceed 
to assess the same for the then current year, giving 
notice in writing to the persons or corporations so assessed 
who shall have a right of appeal within ten days from date 
of said notice”. 

EUGENE R. WEST 
Attorney for Petitioner 

Approved: 

GLENN SIMMON 
Atty for Respondent 

Settled this 28th dav of October, 1938 
JO. V. MORGAN 
Member Sole 
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37 Board of Tax Appeals for the District of 

Columbia 

Docket No. 11 

I 

Frederick G. Hunt, Petitioner 
v. 

District of Columbia, Respondent 
Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
foregoing pages, 1 to 36, inclusive, contain and are a true 
copy of the transcript of record, papers, and proceedings 
on file and of record in mv office as called for bv the Desig- 

i. . * * ° 

nation of Record in the Petition for Review in the appeal 

as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
• % 

the seal of the Board of Tax Appeals for the District of 
Columbia this 29th day of October, 1938. 

PHYLLIS A. RAGUSA 

(Seal) Clerk , Board of Tax Appeals 

for the District of Columbia 

Endorsed on Cover: No. 7276. Frederick G. Hunt, Peti¬ 
tioner, vs. District of Columbia. United States Court of 
Appeals for the District of Columbia Filed Nov 3-1938 
Joseph W. Stewart, Clerk 
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United States Court of Appeals 

for the District of Columbia. 

January Term, 1939. 

No. 7276.. 

Frederick G. Hunt, Appellant, 
vs. 

District of Columbia, Appellee. 


BRIEF FOR APPELLANT. 


NATURE OF CONTROVERSY. 

This controversy involves the question of the va- 

liditv of the assessment and collection bv the tax as- 
* * 

sessing and collecting authorities of the District of 
Columbia of an additional intangible personal property 
tax for the fiscal year 1938 after the regular return for 
the vear had been dulv made bv the taxpaver and ac- 
cepted by the tax assessors and the tax, computed and 
assessed thereon, had been duly paid by the taxpayer. 
The original assessment was computed and based upon 
the fair cash value of appellant’s equity in stocks 
bought by a broker on the New York Stock Exchange 
and held in a margin account with appellant on July 
1, 1937. The re-assessment complained of was com¬ 
puted and based upon the full cash value of the said 
stocks. 
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STATEMENT OF FACTS. 


Appellant, on July 1.1937, was, and still is, domiciled 
in the District of Columbia; 

On that day lie was the owner of the following per¬ 
sonal property: (a) Tangible personal property of the 
Value of $300.00, (b) An interest in stocks carried for 
Ids account by a local broker in a margin account of the 
aggregate value of $327,410.To, against which there 
\Vas an indebtedness due the broker of $294,133.02, 
(e) Corporate stocks, against which there was no in¬ 
debtedness. of the aggregate value of $23,203.10; 

Appellant duly filed his personal property tax re¬ 
turn for the year 1938 within the time prescribed by 
law and on the form and in the manner required by 
the Assessor of the District of Columbia as alleged 
and shown by petitioner's Exhibit “B” attached to his 
petition (Tr. of Record, pp. 10, 11), which return re¬ 
ported ownership by appellant of the following per¬ 
sonal property (a) Tangible personal property $300.00, 
(b) Equity in stocks and bonds being bought on mar¬ 
gin $33,277.73, (e) Stocks $23,203.00, making the total 
amount of intangible assets reported $56,480.81; and 
based upon the return so filed the Assessor assessed a 
personal property tax against appellant in the sum of 
$287.54, one half of which was paid on October 9, 1937, 
and one half on March 28,1938. 

On December 14, 1937, the Assessor by letter noti¬ 
fied appellant that the Corporation Counsel of the Dis¬ 
trict of Columbia had then recently ruled that marginal 
accounts were properly taxable in the full value of the 
stocks and bonds in which the margin is held and re¬ 
quested the petitioner to advise the Assessor as to the 
stocks and bonds held by him in margin accounts on 
July 1, 1937. On April 28, 1938, appellant complied 
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with the Assessor’s request and advised him that the 
total value of securities held in such margin account 
was *327.410.76. 

Immediately upon receipt of the said information so 
requested by the Assessor a re-assessment of appel¬ 
lant’s intangible personal property tax was made by 
the Board of Personal Tax Appraisers, computed and 
based upon the full value of said stocks held in appel¬ 
lant's margin account, to wit. upon *327,410.76, and 
notice of such re-assessment was immediatelv given to 
appellant by the Assessor delivering to him a “cor¬ 
rected Bill” dated April 27, 1038 (Exhibit “A” of 
petition) (Tr. of Record, p. 0), as follows: 


“Office of the Assessor, District of Columbia 

Xo. 18216 

First Half Due September 1937 

Second Half Due March 1938 


IS Personal Tax One per cent penalty on the firs 


day 

of each succeeding 

month. 


Value 


Tax 

r aluc 

Tax 


Tun ft. 


Tang. 

Intang. 

Intang. 

Total 

Prop. 

Pate 

Prop. 

Prop. Pate 

Prop. 

Tax 

*300 

*1.7”) 

*5.25 * 

>350.612 .50 

*1753.06 

*1758.31 


Paid 10/9/37 

and 3/2S/3S 


287.64 






*1470.67 


Penalty 1% 



14.71 






*1485.38 ’ : 


(Corrected Bill 4 27/38 
Paid Apr. 30, 1938). 


Oil April 29, 1938, the Collector of Taxes notified 
appellant that unless the amount of the above bill was 
paid within ten days therefrom he would proceed to 
enforce the law as provided in the District of Columbia 
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Revenue Act of 1937 (Exhibit “C” of petition) (Tr. 
of Record, p. 11), and on April 30, 1938, appellant 
paid the said tax under protest in writing, stating that 
such payment was to avoid the threatened distraint 
and sale as provided in the District of Columbia Rev¬ 
enue Act of 1937 (Exhibit “D” of petition) (Tr. of 
Record, pp. 11, 12). 

The form supplied by the Assessor and used by 
Appellant for the purpose of reporting the ownership 
of property for the purpose of taxation for the fiscal 
year ending June 30, 193S. was “P.T. Form 2”, and 
under the heading “Intangible Property”, was as 
follows: 

“10. Intangible Property (Rate, 5.TO of 1%) 

All tangible property owned by you, or in which you 
had an interest on July 1. 1937, should be included in 
this return, regardless of the location of the property 
or the security. Xo deductions allowed for liabilities. 

Dollars Cents 

1. Moneys—I n my possession July 1,1937, 

exclusive of money on deposit_ 

2. Moneys—I n bank and trust companies, 

subject to check on July 1, 1937 (no 
deductions allowed)_ 

3. Savings Deposits (including U. S. Postal 

Savings) not subject to check (enter 
amount over $500). Do not report 
stock in local Building Associations_ 

4. Other Credits (including m o neys 

1 o a n e d , invested and securities, 
whether pledged or unpledged)_ 

(a) Xotes (including certificates of in¬ 
debtedness, temporary receipts, interim 
certificates) _ 
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(b) Mortgages owned by me (deeds of 

trust or loans secured on real estate)_ 

(c) Chattel Mortgages or loans secured 

on personal property_ 

(d) Accounts Receivable (no deduc¬ 
tions allowed for liabilities)_ 


(e) Equity in Stock's and Bonds Beiny 
Bonylit on Mary hi _ 

5. Stocks—L ist ail shares of stocks owned 

bv vou on Julv 1, 1937, but do not 
• • • 

carry out the market value on purely 
local stocks, as they are exempt_ 


Do not itemize stock's and bonds held on a wary Inal 
account hut report your minify under item -i-E aboec". 
(Tr. of Kecord, pp. 10, 11.) 


That from the date of the enactment of the Act of 
Congress, 191(5, under which the tax here in question 
was imposed, to and including July 1, 1937, the form 
of return supplied by the Assessor for reporting own¬ 
ership of personal property for the purpose of taxation 
was substantially the same as that supplied by the As¬ 
sessor for such purpose for the fiscal year ending June 
30, 1938, from which form a portion has been set forth 
above. 

That from the date of the enactment of the Act of 
Congress, under which the tax here in question was 
imposed, to the latter part of the year 1937, a period 
of approxiatemly twenty years, the Assessor pursued 
the practice continuously and uninterruptedly of as¬ 
sessing taxes on securities held in marginal accounts 
with brokers on the basis of the equity only of the cus¬ 
tomers in such securities. Until the latter part of the 
year 1937 he never attempted to assess any tax upon 
the total value of the securities so held. The reason 
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for the change in practice and procedure of the As¬ 
sessor in that respect was a ruling l»v the Corporation 
Counsel dated September 2, 1927. to the effect that in 
law the securities held in marginal accounts belonged 
To the customer and should be taxed against the cus¬ 
tomer on the basis of the total value of the securities 

without auv deduction for anv indebtedness l>v the 

• • » 

customer to the broker on account of the purchase 
thereof. 


The Assessor has always pursued the practice of as¬ 
sessing the owners of securities pledged with banks as 
collateral to secure a loan to purchase additional se¬ 
curities or the securities so held on the basis of the 
total value of such securities. 

Cpon receipt of said opinion of the Corporation 
Counsel in the Assessor's office the Board of Personal 
Tax Appraisers immediately took the following action 

‘•Kvcrv return was duir out in our tiles and an increase 

• 

made in every case for the fiscal year 392S”, meaning 
for the year ending Juno JO, 193$. 

1 Appellee, respondent below, at the hearing before 
the Board of Tax Appeals, stated that the tax here in 
question was assessed under the provisions of Section 


7(59, part 5, Title 20 of the Code of Law of the District 
of Columbia, which provides “If at any time within 
any current year, property subject to taxation under 
the provisions of this section shall have been omitted 
from assessment, said board of personal tax appraisers 
shall immediately proceed to assess the same for the 
then current year, trivial? notice in writing to the per¬ 
sons or corporations so assessed who shall have a right 
of appeal within ten days from date of said notice”. 

Since its original construction was adopted and ap¬ 
plied the taxing statute of the District of Columbia in¬ 
volved herein has been considered and revised by Con- 
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gross four or more times and lias been amended in 
many particulars but never in respect to the provisions 
and constructions involved in this case. See Acts of 
Sept. 1,11)1(5,31) Slat. 717, c. 433, Sec. 11; March 3,11)17, 
39 Stat. 104(5, c. 100; July 3, 192(5, 44 Stat. 833, e. 759, 
Sec. 4; Feb. 18, 1929, 45 Stat. 1227, c. 259, Sec. 4. May 
1(5, 1938. 


JURISDICTION OF COURT AND ASSIGNED ERROR. 


Appellant, petitioner below, appealed from said re- 
assesmcnt to the Board of Tax Appeals for the District 
of Columbia and, being aggrieved by the findings of 
fact, opinion and decision of said Board of Tax Ap¬ 
peals, appealed to this court for review thereof under 
authority of Section 4(a) Title IX of an Act of Con¬ 


gress entitled “An Act to amend the District of Co¬ 
lumbia Revenue Act of 1937 and for other purposes”, 
Approved May 1(5, 1938, assigning as error the follow¬ 
ing acts and omissions: 


(1) The holding that the Assessment against peti¬ 
tioner of the said additional intangible personal prop¬ 
erty tax, amounting to $1470.67, for the year 1938, was 
properly computed and valid and that petitioner is not 
entitled to anv refund thereof. 

(2) The holding that the additional intangible per¬ 
sonal property tax assessed against the petitioner was 
lawfully assessed against the petitioner and collected 
from him. 


(3) The failure to cancel the assessment of the addi¬ 
tional intangible personal property tax against the 
petitioner. 

(4) The failure to hold that the additional intangible 
personal property tax assessed against the petitioner 
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was erroneously paid by and collected from the pe¬ 
titioner. 

(5) The failure to hold that the petitioner is entitled 
to a refund of the entire amount of said additional as¬ 
sessment of $1470.(57 with interest thereon from April 
30, 1938, at (5% per annum. 

ARGUMENT. 

I. 

THE KE-ASSESSMENT WAS WITHOUT AUTHORITY OE LAW 
SINCE IT WAS MADE BY THE BOARD OF PERSONAL TAX 
APPRAISERS UPON PROPERTY WHICH HAD ALREADY BEEN 
ASSESSED AND TAXED IN THE ORIGINAL ASSESSMENT. 

The powers of assessors or assessing boards with 
respect to amendment or correction of assessments are 
purely statutory, no authority existing for any action 
to be taken thereby unless the same is conferred ex¬ 
pressly or by implication. Denver v. Pitcher, (Colo) 
129 P. 1015; Bridgeport Brass Co. v. Drew (Conn), 124 
A. 413, G1 C. J. 759, 7(50, 797. 

There appear to be but two provisions in the laws of 
the District of Columbia for the amendment or correc¬ 
tion of personal tax returns and assessments for the 
current year, to wit, those contained in Sections 753 
and 7(59 of Part 5, Title 20, I). C. Code, pp. 251, 254. 

Section 753 provides for the rejection of a return by 
the Board of Personal Tax An raisers when said Board 
is not satisfied as to its correctness, which was not the 
case here, the return having been accepted, assessment 
made, and the tax collected, and therefore the jmoced- 
ure provided for thereunder was not followed. 

Section 7459, under which appellee claims authority 
for the re-assessment herein complained of, provides 
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for assessment by the Board of Personal Tax Ap¬ 
praisers of property omitted from assessment in the 
return filed for the current year. 

Attention is called to the above mentioned Section 
753, which provides: 


“Assessor to prepare printed blank forms; 
mode of assessment, returns, etc.—The assessor 
of the District of Columbia, or his successor in 
office, shall annually cause to be prepared a printed 
blank schedule of all tangible personal property 
and all general merchandise or stock in trade, 
owned or held in trust or otherwise, subject to tax¬ 
ation under the provisions of Part 5 of this chap¬ 
ter, and of the classess of corporations and com¬ 
panies to be assessed, together with the rate of 
tax prescribed, to which shall be appended an affi¬ 
davit in blank, setting forth that the foregoing 
presents a full and true statement of all such per¬ 
sonal property, taxable capital, or other basis of 
assessment, or either, as the case may be. When 
said schedule is ready for delivery, notice thereof 
shall be given bv the assessor bv advertisement 
for three successive secular days in one or more 
of the daily newspapers published in said District, 
and a copy of said schedule shall be delivered to 
any citizen applying therefor at the office of the 
assessor. Every person, association, corporation, 
firm, or company in said District liable to taxation 
hereunder, and every association, company, exec¬ 
utor. administrator, guardian, or trustee holding 
personal property in trust liable to taxation here¬ 
under, shall, within thirty days after the last pub¬ 
lication of said advertisement, as aforesaid, fill 
out the proper blanks in said schedule with a full 
and true statement, as in this section hereinbefore 
required, and make and sign an affidavit to the 
truth thereof.” 
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and to Section 754, following, which provides: 

“The monevs and credits, including moneys 
loaned and invested, bonds and shares of stock 
(except the stock of banks and other corporations 
within the District of Columbia the taxation of 
which banks and corporations is herein provided 
for) of any person, firm, association, or corpora¬ 
tion resident or engaged in business within said 
District shall be scheduled and appraised in the 
manner provided by section 753 of this title for 
listing and appraisal of tangible personal prop¬ 
erty and assessed at their fair cash value, and as 
taxes on said moneys and credits there shall be 
paid to the tax collector of said District not less 
than five-tenths of 1 per centum of the value 
thereof: . . . .” 


These sections show that Congress intended to im¬ 
pose upon the Assessor the duty, authority, and re¬ 
sponsibility, first, of construing the tax laws and deter¬ 
mining and designating what personal property was 
taxable and how it was to be considered, i.e., the “basis 


of assessment “: second, of notifying the public in ad¬ 
vance of Ids decisions by preparing and issuing sched¬ 
ules. or forms, to be used by, and to guide, the public 
in submitting their lists of taxable personal property. 
Nowhere in the statutes is this authority and power 
conferred upon any other person or board. The Board 
of Personal Tax Appraisers which is composed of three 
members of the Permanent Board of Assistant Asses¬ 


sors, although acting under the direction and super¬ 
vision of the Assessor, have no authority to change, 
modify or amend a schedule once it is prepared and is¬ 
sued by the Assessor, under the provisions of Section 
753 above quoted. The Assessor perhaps may legally, 
and in fact does, change his schedules from year to year 
as he sees fit and proper, but once they are prepared, is¬ 
sued and acted upon by the taxpayer there appears no 




authority in any one to change or modify them or any of 
their provisions during tin* current rear for which they 
were issued. Section < (>!) grants the Board of Personal 
Tax Appraisers the power and authority to add and 
assess property omitted from assessment, but, as its 
name implies, its function is to appraise and assess, and 
its powers to do so are restricted to appraising and 
assessing such property only as the Assessor has by his 
prepare* 1 schedules determined and designated to be 
assessable and according to tin* basis of assessment so 
prescribed by tlie Assessor. Appellant contends that 
this provision of Section 7(i9 was not intended to give 
tile Board of Personal Tax Appraisers the right to re¬ 
peal, amend or modify the directions contained in the 
Assessor’s schedule and to declare a different basis of 


assessment, or other or different property assessable, 
than that prescribed by the Assessor in the current 
yearly schedule. Such a construction would render the 
annual schedule meaningless and leave the taxpayer 
under the constant doubt, apprehension or fear that 
his tax for the current year might not be fully paid, al¬ 
though he holds, as appellant herein held, a receipt in 
full for his tax for the current year based upon a strict 
and honest compliance with the directions of the As¬ 
sessor’s schedule. 

Moreover, should the Assessor or the Board of Per¬ 
sonal Tax Appraisers be held to have the right and au¬ 
thority to wait until after petitioner had paid his tax 
according to what he had been led bv the Assessor to 
believe to be the law, and then, without giving peti¬ 
tioner opportunity to protect himself, re-assess him 
upon a new and different theory of the law, which re¬ 
sults in a greatly increased assessment, from which pe¬ 
titioner could have protected himself had he been ad¬ 
vised in time? Is not this changing the rules after the 
game is played ? 
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As shown above there was no authority for the re- 
assessment unless expressly conferred by statute, and 
the only authority conferred by statute under which ap- 
pellee claims the right to make this re-assessment was 
that contained in Section 7G9 above mentioned author¬ 
izing the Board of Personal Tax Appraisers, as 
follows: 


“If. at any time within any current year, prop¬ 
erty subject to taxation under the provisions of 
this section shall have been omitted from assess¬ 
ment, said board of personal-tax appraisers shall 
immediately proceed to assess the same for the 
then current year, . . . .” 

The question then is, was the re-assessment made 
upon property subject to taxation which had been 
omitted from assessment. 

The original assessment was made upon the equity 
only of appellant in stocks held in a margin account he 
had with a stockbroker and was estimated strictly as 
directed by the Assessor in his schedule for the fiscal 
year ending June 30, 1938. (See Exhibit “B”, p. 10 
of Tr. of Record.) Examination of page 2 of this ex¬ 
hibit reveals that appellant reported his equity in 
stocks and bonds being bought on margin as $33,277.73. 
It was well known by the assessors and appraisers 
through twenty year’s custom and practice that this fig¬ 
ure was arrived at by subtracting appellant's indebted¬ 
ness to the broker carrying the account from the mar¬ 
ket value of the stocks held on margin on July 1, 1937. 
From this it is evident that the stocks, and the value 
of the stocks, being carried in appellant’s margin ac¬ 
count had been taken into account and considered in 
arriving at the amount of the original assessment. Ap¬ 
pellant contends therefore that such stocks cannot 
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thereafter be considered and treated as having been 
omitted from assesment. 

Appellant contends that the only ‘‘property subject 
to taxation under the provisions of this section” is 
such as comes within the designations and classes set 
forth in the Assessor’s schedule which makes a distinc¬ 
tion between stocks being bought on margin and stocks 
owned outright. If any property belonging to any one 
of the several classes named in the schedule was found 
to have been omitted from the returns bv mistake, in- 
advertanee, fraud or had otherwise escaped the atten¬ 
tion of tin* Assessor, the provisions of this paragraph, 
would most probably apply, but this provision of the 
act was not intended to give, and did not give, the 


Board of Personal Tax Appraisers the right and au- 
thoritv to reconstrue the law so as to make certain 


property “omitted property” and assessable under 
one class, which under the Assessor’s construction of 


the law and specific directions was assessed under 
another class and upon a different basis. 

Therefore appellant contends that the re-assessment 
here complained of was not of property subject to tax¬ 
ation and omitted from assessment, but of property in¬ 
cluded in the return and assessed, although assessed 
upon an alleged mistaken construction of the law. 

The great weight of authorin' holds that in the ab- 
sence of statutory authority there is no authority for 
adding omitted property after an orignal asessment; 
and under such statutory authority, to sustain an ad- 
dition of property by the assessors as having been 
omitted, it must appear that the items assessed were 
not assessed at alt in the original assessment. Annis¬ 
ton City Land Co. v. State, 64 So. 110, 1S5 Ala. 4S2; 
Delta Land & Timber Co. v. Police. Jury . 125 So. 5S6, 
169 La. 53S; AUwood v. Coicen, 111 Ill. 481; Sweetsir v. 
Chandler, 56 A. 584, 9S Me. 145; Woll, Treasurer v. 



14 


Thomas, 27 X. E. 57S, 1 Iml. App. 232; German Savings 
Sank v. Trowbridge, 100 X. \V. 333, 124 Iowa 514; 
Commonwealth v. . Ishland Coal (0 Iron Ry. Co., 159 
S. \Y. 53S, 154 Ky. (173; Commonwealth v. Chesapeake. 
<1-0. Up. Co., 120 S. E. 506, 137 Va. 526, 61 C. J. 271, 
761-64, vS00-3. 


It. 


Till-: ORIGINAL COXTKM FORAX HOTS COXSTRl'CTIOX BY THE 
ASSESSOR** OFFICE OF THE DROl’ER METHOD AND BASIS 
UNDER THE ! .AW OF TAX I NO STOCKS HELD IN A MAROIX 
ACCOUNT. J1AVINO BEEN ADHERED TO CXI FORM LY AND 
CONI IN COl'S!.V SINCE THE i’ASSAOE OF THE TAXING ACT, 


SOME TWENTY YEARS, I< BINDING BOTH 
SOR AND THE BOARD OF PERSONAL TAX 


l* I’ON THE ASSES- 
APPRAISERS. 


As shown above, in order for the Board of Personal 
Tax Appraisers to legally make the re-assessment com¬ 
plained of. it must do so upon the theory that there 
was certain property subject to taxation which had 
been omitted from assessment. To thus qualify 
themselves for making a re-assessment thev must re- 
construe the law authorizing and governing' the taxing 
of certain intangible personal property commonly 
known as margin accounts coming under the descrip¬ 
tion of ** Credits' * and put a different construction 
thereupon from that put upon it by the assessors who 
originally construed it and the assessors who have each 
each year for the past twenty years construed it. If 
the court should hold that the Board of Personal Tax 
Appraisers possessed the authority to reconstrue the 
taxing laws if and whenever they feel that the prior 
construction by the Assessor was erroneous, then ap¬ 
pellant contends that, nevertheless, such reconstruction 
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in this case should be declared null and void for the 
reason that the Board of Personal Tax Appraisers, 
and the Assessor as well, is bound by the previous orig¬ 
inal and contemporaneous construction which the As¬ 
sessors have uniformly and continuously placed upon 
it since its passage. 

The statute here in question, Section 754, Part V, 
Title 20. J). C. Code, has been considered by Congress 
four or more times since tin* original construction was 
adopted and applied in the year 1017, and has been 
amended in many particulars but never in respect to 
the provisions and constructions involved in this case. 
(See Statement of Facts above.) Under these condi¬ 
tions the law on the point in question here is settled 
and not subject to re-construction bv anv one. 

The presumption is that the original contempo¬ 
raneous construction of the taxing statutes was valid 
and correct. Coleman v. Lonengeles Co. (Cal.). 182 
P. 440: People v. llulin, (Ill.), SO X. E. 000; People ex 
rel. Postal Telepraph Cable Co. v. Stale Board of Tax 
Commissioners, (X. Y.), 20 X. E. 192; Rixey Ex’rs v. 
Commonwealth (Ya.), 99 S. E. 573; Union Refrig¬ 
erator Transit Co. v. Lynch, 177 U. IS. 149; 01. C. J. 
020. 042, 825, 831. 


A contemporaneous construction of a statute by 
officers charged with the duty of its execution is en¬ 
titled to great weight and will not be overthrown un¬ 
less clearly erroneous. Wilbur v. Texas Co.. 59 I). C. 
App. 275, 40 Fed. (2d) 787. 

Where the language of a statute is doubtful and open 
to one of two different interpretations, the construc¬ 
tion placed on it by the department charged with its 
execution will generally control its interpretation. 
Wright v. Ward man, 55 App. D. C. 318, 5 Fed. (2d) 
3S0. 
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“Legislation once judicially, or even administra¬ 
tively, interpreted if left for a long period of time un¬ 
changed, unmodified or unamended may well justify 
the conclusion that the judicial or administrative inter¬ 
pretation was in accord and not at variance with the leg¬ 
islative intention.” Bard well v. Petty, 286 Fed. 772. 

The reenactment bv Congress without change of a 
statute which had previously long continued executive 
construction is an adoption by Congress of that con¬ 
struction. Commonwealth cCc. Bank v. Lucas, 59 App. 
D. C. 317, 41 Fed. (2d) 111. 

See also Komada v. United States, 215 U. S. 392; 
United States v. Ilermanos, 209 C. S. 337, 339; Copper 
Queen Consol. Min. Co. v. Arizona, 206 U. S. 474; 
United States v. . Jackson, 280 U. S. 183; also 59 C. J. 
1025-1030 and cases cited there. 

The facts and circumstances in this case meet with 
all the requirements of the rules announced in the 
above authorities. 

The property taxed, involved in this appeal, comes 
under the description or designation of “Credits” (See 
See. 754 of 1). C. Code quoted above). It will be noted 
tliat Congress has seen fit to include “shares of stock” 
under the designation of “credits” in the taxing act. 


Generally shares of stock are not construed as credits 
in statutes taxing “credits”, but in our case Congress 
has deliberately so designated them and they properly 
should be so treated in construing this statute. See 
State v. Wallace, 48 X. I). 803, 1S7 X. AV. 728, where 
the expression “Money and Credits including stocks 
and bonds” was construed to mean that certain bank 
stock should be taxed the same as other credits. There 
may be said to be a real doubt as to the proper con¬ 
struction of the word “credits” as used in the taxing 
statute in question here. Similar statutes have been 
enacted in practically every state in the union and so 
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varied have been tile construction of the word 
“credits*’, as used in these statutes—whether it should 
be construed as meaning “net credits” or “gross 
credits”, whether deductions for debts should be al¬ 
lowed or not—that many states have passed acts de¬ 
lining what was meant when the word was used in the 
state constitution or in taxing statutes by specilically 
stating “net credits” or “solvent credits” or “gross 
credits” or that debts should or should not be deduc¬ 
tible from “credits”. 


The Board of Tax Appeals admits the rule laid down 
by the above cited authorities would be applicable here 
but for the fact that, as said in Houghton v. Payne, 194 
U. S. 88, “It is only where the language of the statute 
is ambiguous and susceptible of two reasonable inter¬ 
pretations that weight is given to the doctrine of con¬ 
temporaneous construction” stating that, in its opinion, 
“Section 754 is susceptible of but one reasonable in¬ 
terpretation, namely, that which imposes a tax upon 

monev and credits without anv deduction of indebted- 
* * 

ness, and that the contemporaneous construction of that 
section by the Assessor, of many years standing, was 
clearly erroneous”. 

We submit that this opinion of the Board of Tax Ap¬ 
peals is not in accord with the weight of the authorities. 
Credits are defined in 15 C. .T. 1349, as follows: 


“It has been defined as something belonging to 
one, but in the possession and under the control of 
another; (Gow v. Marshall, 90 Cal. 565, 569, 27 P. 
422; Manila v. Gamlx , 13 Philippine (577, 684) what 
is owing to a person, over and above his legal, bona 
fide debts; {Chapman v. Well'nylon First Xaf. 
Banh, 56 Cli. St. 310, 320, 47 XE 54) what is due to 
a man after deducting his liabilities to another; 
(Columbus Exch. Bank v. Jlines, 3 Ch. St. 1, 40) a 
balance of the assets after deducting debts and lia- 
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bilities: (Pelican School Directors v. Rock Falls 
School Directors, SI A\*is- 428, 435, 51 X\V 871. 52 
XXV 1049) the amount, after deducting bona fide 
debts owing bv the partv; (All wood v. Co wen. 111 
ill. 4S1) . / . 


The term '‘credits in a property tax statute means 
‘net credits’*. 

“it was not the purpose of the Legislature in 
passim;- the act in question to tax any citizen upon 
fictitious wealth or property, it" appelee’s con¬ 
tention were sustained, that would be the result 
in this ca.se. ... it was never the intention of 
the Legislature that the state should obtain its 
revenue in any such fictitious manner, and a court 
' will never sustain such a course if there is any rea¬ 
sonable* theory upon which it may refuse to do so. 
As we have said . . . , the term ‘credits’ in 
the statute does not mean gross credits. It means 
net credits. . .” ( Ole-son v. Cinning County 

(XebA, 115 X. XV. 783. 


“Statutes providing for taxation of ‘credits’ 
have been construed as referring to net credits, 
and as taxing claims under insurance policies, 
debts due, deposits, judgments, notes, whether due 
or to become due, and outstanding accounts. 
Where a statute taxing credits and exempting 
credits from other forms of taxation, expressly in¬ 
clude ‘bonds and stocks’, the latter phrase may be 
construed as including all bonds and stocks which 
would otherwise be taxable in some other form.” 
(01 C\ J. 195; State v. Wallace, 187 X. XV. 729.) 


'Right to deduct obligations is generally recognized 
whenever the statute provides for the taxation of 
“credits” even when the credits consists of shares of 
st!ock. (61 C. J. 195, 651, 652; State v. Wallace (X. DA, 
187 X. XV. 728; Whitbuk v. Mercantile Bank , 127 U. S. 
193; Hills v. Exchange Bank , 105 U. S. 319; Mtg. Securi- 
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tics Co. v. City of Xcw Orleans <£c, 153 La. 1073, 97 
So. 44.) 

In this connection Cooley on Taxation, on page 29, 


says: 


“To make it just, it is generally 
sary that the taxpayers’ debts 
ducted.” 


thought lieces- 
shonld be de- 


Attention is directed particularly to the case of 
Slump/ v. Slorz . 15b Mich. 228, in which the court 


savs- 


“ It is next urged that the law permitting a cred¬ 
itor in listing his properly for taxation to deduct 
the amount of anv indebtedness owing bv him is 
unconstitutional as being in violation of the con¬ 


stitutional reouirement of uniformity; the claim 
being that tile Constitution of Michigan does not 
make the net assets of persons or corporations the 
basis of taxation, but, on the contrary, provides 
that all general taxation must be on property ac¬ 
cording to its cash value; and it is urged with 
much force that the credits of which one is pos¬ 
sessed constitute property, and that, this being 
so, it would be subject to taxation as property, 
and that any provision for deducting the indebt¬ 
edness of the owner is in effect an exemption of 
so much of his property from taxation. 


“The case of Exchange Bank v. Ilines, 3 Ohio 
St. 1, is relied upon to sustain this contention. The 
majority opinion of the court in that case did sus¬ 
tain the contention, and that opinion has been fol¬ 
lowed by the supreme court of South Dakota in 
the case Re Assessment & Collection of Taxes, 4 
S. D. b, 54 X. \V. 818. The Constitution of Ohio 
of 1851 (Art. 12, Sec. 2) provided that ‘laws shall 
be passed, taxing by a uniform rule, all moneys, 
credits’, etc., and it was in construing this consti¬ 
tutional provisions that the rule in Exchange 
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Bank v. Hines was laid down. Soon after this de¬ 
cision. however, the legislature of Ohio enacted a 
statute which declared that the term ‘credit’ meant 
the excess of the sum of all legal claims and de¬ 
mands over and above the sum of legal and bona 
fide debts owing by such person. In Ilubbard v. 
Brush, (>1 Ohio St. 242, 55 X. E. 829, the supreme 
court of Ohio said of this legislation that it had 
been acquiesced in for more than forty years, and 
that Exchange Bank v. Hines, in so far as it de¬ 
nied the right to deduct liabilities from claims and 
demands, has been ignored. The Court said: ‘The 
word “credits”, in the connection in which it is 
used in the Constitution, is not made at all clear 
by a resort to the lexicographers. It is apparent, 
however, that, if the framers of the Constitution 
had intended to specifically tax book accounts, 
promissorv notes, and the like, it would have onlv 
required the addition of a few words, not at all 
incompatible with the brevity required in such in¬ 
struments, to manifest that intention. The ease 
with which it could have been done gives to the 
omission a signification entitled to some consid¬ 
eration. . . . The difficulties, however, attend¬ 

ing a deduction of liabilities from claims and de¬ 
mands, have not proved formidable since the prac¬ 
tice was authorized by the legislature, and the 
practice itself has received general approbation. 
For these considerations, not to specify others, we 
are of opinion that the legislative declaration is in 
accord with the Constitution, and therefore hold 
that the corporation involved in this controversy 
rightfully, in listing its property for taxation, de¬ 
ducted its liabilities from its claims and demands.’ 
The result of this opinion was that the term 
‘credits’ as used in the Constitution might be held 
to mean the net credits. The same ruling was 
made by the supreme court of Nebraska in Lan¬ 
caster Countg v. McDonald, 73 Neb. 453,103 X. "VY. 
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7S. In tlie case of Florer v Sheridan , 137 Ind. 2S, 
23 L. R. A. 278. 36 X. E. 365, the conclusion was 
reached that the true value of the taxpayer’s 
credits was the balance due after deducting the 
debts. The case upon this point is well reasoned, 
and we think states the correct rule. Stumpf v. 
Stars, 23 L. R. A. X. S. 152, 157 (1909), 156 Mich. 
228. 

It will be noted from the above that the Constitution 
of the State of Ohio, like the district law, above quoted, 
provides for the taxation of “credits” but does not 
state what is meant by “credits”—whether gross 
credits or net credits; whether debts are deductible 
therefrom or not—and the Ohio State legislature like 
the District of Columbia Assessor, construed the word 
to mean net credits or “the excess of the sum of all 
legal claims and demands over and above the sum of 
legal and bona tide debts owing by such person”. This 
construction was held by the Courts to be the correct 
construction since it reflected the true value of the tax¬ 
payers credits, thereby overruling Exchange Bank v. 
llinrs, 3 Ohio St. 1, and B< Assessment and Collection 
of Taxes , 4 S. 1). 6. 54 X. W. 818 which were so strongly 
relied upon by respondent below. The Michigan Court 
expressed its approval, especially of the reasoning and 
ruling in the case of Florer v. Sheridan, 137 Ind. 28, 
from which we quote the following: 

“It was evidently the object of the conven¬ 
tion, in the adoption of section 1, article 10, supra, 
and other provisions of the Constitution of this 
state, to devise a svstem for the assessment and 
lew of taxes that would distribute these burdens 
among those liable to them upon principle of uni¬ 
formity, equality and justice; and to secure this 
object the general assembly is required to ‘pre¬ 
scribe such rules and regulations as shall secure 
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a just valuation tor taxation of all property, both 
real and personal, excepting’, etc. Tile legislature 
had a right, under its provisions, to equalize these 
burdens by a regulation which would tend to se¬ 
cure a just valuation. The plan adopted was to 
ascertain the just value of tin* credits after de¬ 
ducting the indebtedness. Credits are, by the con¬ 
stitution. property, and as such are to be taxed. 
Their just value is to be ascertained by subtract¬ 
ing the bona tide indebtedness from the gross 
amount of the notes, accounts, and other clioses in 
action, and tin* balance is to be returned as be¬ 
longing to the individual. Surely, the difference 
thus fount! is the ’precise amount and just value 
:f the party in the legal and proper 


Ol 


!»<> {• i't 'll ! I 


credits o 


sense of the term. Section 1, article 10, supra, 
does not say the gross amount of all notes, ac¬ 
counts, and other clioses in action shall be taxed, 
and we cannot so construe it without perverting 
its language and obvious meaning. Consider for 
a moment its practical operation under such a con¬ 
struction. A. has an account against B. for $1,000, 


or a debt against him for a like amount, evidenced 
by a promissory note. i>. holds an account or 
promissory note evidencing a bone fide indebted¬ 
ness against A. for the same amount of money. 
Equity, except where one of the parties is insol¬ 
vent, treats these claims as compensating each 
other. Neither owes nor could recover in an ac¬ 
tion against the other; and yet, if appellants’ 
theory is right, $2,000 must be placed upon the 
tax duplicate because the holders never met and 
settled or surrendered their claims. In such case, 
each is a chose in action held by the party to whom 
it belongs, and must, under the contention of coun¬ 
sel, be returned to the assessor; and yet it is ob¬ 
vious that neither, as against the other, has a 
penny of credit, either in money or just value. If 
the owner is taxed upon such credit, it is upon fic- 
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tion. The tax duplicate in this way would be in¬ 
creased, but not from property of value in the 
state. We think the constitution requires that 
property, wealth, substantial values, shall be 
taxed, but not imaginary values. As against an 
insolvent maker, the true value in money of the 
credit can only be taxed, and so it is where a man 
has both credits and debts, if there is no balance, 
there is no sum of money due, however la rite the 
items of account upon each side may be. The 
items of credit upon the one side are of no value 
as far as they are balanced by the debts upon the 
other side. If the balance is in favor of one credi¬ 
tor, this is the exact sum of money due him as 
against all others, and it is the true value of his 
credits. Deductions and exemptions are two sep¬ 
arate and distinct things, having no connection. 
A deduction is tin* taking of the subtrahend from 
the minuend: it is a subtraction. Exemption is 
an immunity or privilege; it is freedom from a 
charge or burden to which others are subject. We 
think the court did not err in overruling the de¬ 
murrers of the defendants Florer and Barnes to 
tile complaint.*’ (Florer v. Sheridan, 23 L. K. A. 
278, 282, 283, 137 Jnd. 28.) 


Appellant contends that the facts and circumstances 
in the case at bar are so closely analogous to those 
in Stumpf v. St or:, Florer v. Sheridan, and Hubbard 
v. Brush, above, that, so far as margin accounts are 
concerned, the original construction by the Assessor 
of section 754 above was correct. Certainly it could 
not properly be held to be “clearly erroneous” or “sus¬ 
ceptible of but one reasonable interpretation, namely, 
that which imposes a tax upon money and credits with¬ 
out any deduction of indebtedness”. 

Appellant submits that from the wording of the 
statutes, taxing personal property in the District of 
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Columbia, it is clear that Congress intended to tax the 
citizens of the District according to their wealth, as is 
the practice in practically all the States of the Union. 
This is universally held to be the fair, equitable and 
just principle to apply in order as nearly as possible 
to meet the constitutional requirements of equal, uni¬ 
form, and .just taxation throughout the nation. If this 
principle is to be applied in the District of Columbia, 
which has no constitution, the conclusion follows that 
under a fair construction of the statute, it was intended 
to tax the wealth, or “fair cash value,” to the taxpayer 
of his margin agreements as represented by its net 
worth after balancing the account, which was done 
originally by the Assessor in this case. 

Appellant admits that the interest of the petitioner 
in his margin agreements with his broker was a 
“credit” and should be taxed as such on its fair cash 
value as of July 1, 1937. But he does not believe it 
was intended by the Act, or that it is a fair construc¬ 
tion of the act. to break up the margin agreement into 
its component parts and seize upon uiie single feature, 
to wit. the ownership of the stock, to justify this re¬ 
assessment. lie thinks that the margin agreement 
should be considered in its entirety and taxed on its 
net worth to the customer in its entirety, and that such 
was the evident intent of Congress. To rule otherwise 
results in double taxation which cannot be held to have 
been the intent of Congress. The presumption is to 
tlie contrary. Hellmich v. Heilman, 18 Fed. (2d) 239; 
National Hank v. Lucas, 39 App. D. C. 157, 36 Fed. (2d) 
1013; Alexandria Canal Co. v. District of Columbia, 5 
Mackey 1). C. App. 376; Burrows v. Smith, 95 Ya. 694; 
Tennessee v. Whitworth, 117 U. S. 129. 61 C. J. 139-42. 

The question arises. “Did Congress intend to col¬ 
lect a tax upon more than 100 per cent of the value 
of the stocks held in margin accounts”. 'We cannot con- 
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ceive that it did. Would not the fair and reasonable 
construction be that its intention was to tax the cus¬ 
tomer or debtor upon the value of his interest in the 
stock held in the account and the broker or pledgee, 
upon the value of his interest therein, represented by 
his credit balance due from the customer ! If the As¬ 
sessor does tax this credit, and the law contemplates 
that he should, appellant contends that under this new 
ruling of the Corporation Counsel it is collecting a tax 
on more than 100 per cent of the value of the stock, and 
that Congress had no such intention. 

If the court sustains the above contentions of appel¬ 
lant, then the original assessment must be held correct 
and the rule of prior contemporaneous construction, 
though applicable, need not be invoked and the re¬ 
assessment must be held to be illegal and void. 


Examination of appellant’s tax return for the year 
1038 (Tr. of Record, pp. 10, 11) discloses that the As- 


sesor has divided 


“credits” 


into several classes and 


has allowed the deduction of liabilities from 


“stocks 


and bonds being bought on margin” only. Appellee 
contended below that in doing so the assessor had been 
inconsistent and that his construction was correct in 


six of the classes and clearly erroneous in one, namely, 
“4(e) Equity in Stocks and Bonds being bought on 
margin”. From the authorities quoted above it ap¬ 
pears such is not the case. The inconsistency is not 
apparent when one considers that the Assessor evi- 
dentlv intended to assess the citizens real wealth as 
represented by each class, and in the case of a margin 
account that could be arrived at only by deducting from 
the stocks or bonds so held the amount necessary to be 


paid the broker before full title, possession and control 
thereof could be secured by the taxpayer. 



In conclusion appellant calls attention to the well 
settled rule that taxing statutes are to be construed 
strictly in favor of the taxpayer and against the Gov¬ 
ernment. Ihtfhfljtlt and Com missioned v. Knox, at ah, 
50 Vi. Ij. K. .*>.)< : Cioidd v. GonUl, 24o 1 . S. 1 *) 1 , 153 5 
(51 J. 1(5S. cases cited. 

j The rea>on for this rub* is well expressed in Con¬ 
verse v. X<>rlhern Pacific IGj. Co.. 2 Fed. (2d) 959, 9(50, 
thus— 

“With the State practically all powerful in its 
selection of the subjects of taxation and the 
amount of tax which shall be levied, the helpless¬ 
ness of tin* citizen demands for his protection, 
that if the legislature intends to tax him. it shall 

at least be reuitired to sav so in clear and unmis- 
* • 

takable terms.*' 

“it is a long settled and familiar doctrine ap¬ 
plicable to all forms of taxation that the legisla¬ 
tive body must express its intention to tax in dis¬ 
tinct and unambiguous language; the language 
employed cannot be extended by implication be¬ 
yond its clear import, and well founded doubts 
engendered in attempting to ap])ly the statute 
must be resolved in favor of the taxpayer.” 
SI air of Oh if, v. Harris, 229 Fed. 892, 898. 242 
F. S. (i.'!4. (>1 C. .J. 1(58 and cases there cited. 


SUMMARY. 


Appellant contends then that it has shown by the 
foregoing that the Board of Personal Tax Appraisers 
had no authority of law to make the re-assessment 
complained of for the following reasons— 


1 . The re-assessment was not upon property subject 
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2 . The Board of Personal Tax Appraisers had no 
authority to construe or reconstrue the taxing statutes 
so as to declare certain properly “omitted from assess¬ 
ment” which under a different construction of the law 
had been considered and assessed by the assessor in 
the original assessment. 

3. That the original construction of the statute bv 
the Assessor was legal and correct; but whether 
strictly so or not it was so reasonable and the correct 
construction so doubtful that the Board of Personal 
Tax Appraisers, as well as the Assessor, was bound 
therein’ under the rule of prior contemporaneous con¬ 
struction of statutes. 

CONCLUSIONS. 

1 . That this court should reverse the decision of the 
Board of Tax Appeals herein and declare the re-assess¬ 
ment and collection against appellant of an additional 
personal property tax of $1470.07 for the year 1938 
was illegal and invalid, and 

2 . That said re-assessment should be cancelled, and 

3. That said sum of $1470.67, with interest at 6 per 
cent per annum from April 30, 1938, should be re¬ 
funded appellant. 

Respectfully submitted, 

EUGENE R. "WEST. 

Attorney for Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
January Term, 1939 


No. 7276 

FREDERICK G. HUNT. Appellant. 

vs. 

DISTRICT OF COLUMBIA. Appellee. 


BRIEF ON BEHALF OF APPELLEE 
STATEMENT OF THE CASE 

This is an appeal, under the provisions of Title IX of the 
Act of Congress entitled “An Act to amend the District of 
Columbia Revenue Act of 1937. and for other purposes.” ap¬ 
proved May 16. 193S. from the decision of the Board of Tax 
Appeals for the District of Columbia refusing a refund of 
certain personal taxes paid by appellant to the District of 
Columbia. 

On July 27. 1937. and within the time prescribed by law. 
appellant filed his personal tax return reporting ownership of 
the following property: (a) Tangible personal property. 
S300.00; (b) Moneys (in possession and on deposit),$448.08: 
(c) Equity in stocks and bonds being bought on margin. 
S33.277.73; (d) Stocks, S22.755.00 (Rec. p. 10). Based upon 
the return so filed an assessment was made against appellant 
in the sum of S2S7.64. one-half of which was paid on October 
9. 1937, and one-half on March 2S. 193S (Rec. pp. 29. 30). 
In response to the Assessor’s request of December 14. 1937. 
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appellant, on April 26. 1038. furnished the Assessor a list of 
stocks and bonds being bought on margin, which securities 
had a fair cash value of $327,410.76 on July 1. 1937 (Rec. p. 
30). Thereupon, the Board of Personal Tax Appraisers im¬ 
mediately assessed appellant upon the total value of all per¬ 
sonal property owned by him on July 1. 1937. including the 
stocks and bonds being bought on margin and. on April 27. 
1938. appellant was notified of the new assessment by receipt 
of a “Corrected Bill” showing a total assessment, on both 
tangible and intangible personal property, of $1,758.31. from 
which credit was allowed for $287.64 previously paid (Rec. 
p. 30). 

Appellant offers no objection to any part of the assessment 
except that portion based on the difference between ap¬ 
pellant's “equity” in shares of stock being bought on margin 
and the full value of such shares. He contends that, under 
the intangible tax statute, shares of stock purchased upon 
margin are not taxable, but that the tax can only be levied 
upon the balance to the credit of the purchaser, as shown by 
the books of the broker. Therefore, the principal question 
presented by this appeal is whether shares of stock purchased 
on margin are taxable at their fair cash value under the 
statute. 

ARGUMENT 

I 

Shares of stock purchased on margin are taxable. 

It is settled law (except in Massachusetts and England) 
that the purchaser of stock on margin owns the legal and 
equitable title thereto, and that the broker who advances 
part of the purchase price and retains the stock as security 
therefor, is a mere pledgee. Richardson v. Shaw . 209 U.S. 
365. 

In the case of Tuckerman v. Mcams , 49 App. D.C. 153. 155. 
262 F. 607. this Court said: 

“* * * It is the customer who purchases the stock. 
He merely procures the broker as his representative to 
buv it on his account. The broker is but the agent of the 
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customer, bound to follow his directions or decline the 
agency. Galigher v. Jones. 129 U.S. 193, 9 Sup. Ct. 335. 
32 L. Ed. 658. Being a mere agent for the purchase of 
the stock, the title to the stock, both legal and equitable, 
is in the customer. Richardson v. Shaw, 209 U.S. 365. 
377. 28 Sup. Ct. 512. 52 L. Ed. 835. 14 Ann. Cas. 981. 
If the broker advances money in making the purchase, 
he becomes the creditor of the customer, and if he re¬ 
tains possession of the certificates of stock as security for 
money advanced, he is a pledgee of it; or. if the stock 
is fully paid for. as in the present case, and he retains 
possession of it subject to the order of the customer, he 
is merely a bailee of it. The law is briefly, but clearly, 
summarized in Jones on Pledges. Par. 496, as follows: 

“‘The broker acts in a threefold relation: First, 
in purchasing the stock he is an agent: then in ad¬ 
vancing money for the purchase he becomes a cred¬ 
itor; and, finally, in holding the stock to secure the 
advance made, he becomes a pledgee of it. It does 
not matter that the actual possession of the stock 
was never in the customer. The form of delivery 
of the stock to the customer, and a redelivery by 
him to the broker, would have constituted a strict 
formal pledge. But this delivery and redelivery 
would leave the parties in precisely the same situ¬ 
ation they are in when, waiving this formality, the 
broker retains the certificates as security for ad¬ 
vances.’ ” 


See also: 

Gorman v. Littlefield, . 229 U.S. 19. 

Duel v. Hollins, 241 U.S. 523. 

Katz v. A : ast, 187 Fed. 529. 

Sargent v. White field and Co., 226 Ky. 754. 11 S.W. (2d) 
926. 

Austin v. Hayden, 171 Mich. 38. 137 X.W. 317. 

Mullen v. J. J. Quinlan and Co., 195 N.Y. 109. 24 L.R.A. 
(N.S.) 511. 87 N.E. 107S. 

McIntyre v. Whitney, 139 App. Div. 557, 124 N.Y. Supp. 
234, affirmed 201 N.Y. 526. 94 X.E. 1096. 

Blankenhorn-Hunter-Dulin Co. v. Thayer . 199 Cal. 90. 48 
A.L.R. 797. 247 P. 108S. 
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4 R. C. L. 265. 279. 

Annotation 41 A. L. R. 125S. 

Therefore, it follows that stocks purchased on margin are 
taxable in the same manner as stocks which have been de¬ 
livered to a purchaser and hypothecated by him to secure a 
loan. If the statute here under consideration makes no pro¬ 
vision for the deduction of indebtedness (and we submit it 
does not), then appellant is taxable upon the fair cash value 
of the stocks purchased by him on margin. Such was the 
ruling of the Court in Putnam v. Ford. 155 Va. 625. 155 S.E. 
S23: 71 A.L.R. 1217. 

II 

(a) The statute imposes a tax upon the fair cash value of bonds 
and shares of stock, without deduction for indebtedness there¬ 
on. 

Section 754. Title 20. D. C. Code 1929. provides that: 

“* * * The monevs and credits, including moneys 
loaned and invested, bonds and shares of stock * * * of 
any person, firm, association, or corporation resident or 
engaged in business within said District shall be sched¬ 
uled and appraised in the manner provided by section 
753 of this title for listing and appraisal of tangible per¬ 
sonal property and assessed at their fair cash value, and 
as taxes on said moneys and credits there shall be paid 
to the tax collector of said District not less than five- 
tenths of 1 per centum of the value thereof * * 

Appellant contends that the statute includes “shares of 
stock” under the designation of “credits.” and that the term 
“credits” should be construed to mean “net credits.” In 
support of his contention that bonds and shares of stock arc 
taxed only as “credits.” appellant relies on the case of State 
v. Wallace. 48 X.D. 803. 187 X.W. 728. There the court 
merely determined that a Xorth Dakota statute exempting 
from certain taxation “money and credits as the same are de¬ 
fined in Section 2074 of the Compiled Laws, 1913. including 
bonds and stock” comprehends “bank stock.” the opinion 
stating: “Clearly the term ‘bonds and stocks’ was used in 
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this act in its ordinary sense, and there is not the slightest 
ground for implying an exception of bank stock.” 

It cannot reasonably be argued that the word “including” 
is used in Section 754. supra, merely to specify particularly 
that which belongs to the genus, because “shares of stock" 
are neither “moneys” nor “credits’’ and the tax on “moneys 
and credits” does not comprehend “stocks.” 

The word “credit” suggests nothing more than a chose in 
action—a thing incorporeal—consisting of the right of one 
person to demand and recover from another a sum of money 
or other thing in possession. It comprises every claim or 
demand for money, labor, interest, or other valuable thing, 
due or to become due. 15 Corpus Juris 1348. Stock in cor¬ 
porations is not a credit, it is not an indebtedness to its 
owner; but, on the contrary, it is an interest in the property 
of the corporation. Its owner holds an equitable interest in 
the corporation, which is represented by the term “stock.” 
and the extent of his interest is described bv the term 

V 

“shares.” A share of stock is a thing owned by the stock¬ 
holder; it is in no sense a debt owing to the stockholder and. 
therefore, is not a credit. Bridgman v. City of Keokuk , 72 
Iowa 42, 33 X.W. 355. It is a strained construction of the 
word “credit” to hold it to include stocks in a corporation. 
Dutton v. Citizens National Bank . 53 Kans. 440. 36 P. 719. 

See also: 

Niles v. Shaw, 50 Ohio St. 370. 34 X.E. 102. 103. 

New Orleans National Banking Association v. Wiltz, 10 F. 
330, 332. 

Morril v. Bentley. 150 Iowa 077. 130 X.W. 734. 739. 

Commercial National Bank v. Chambers, 21 Utah 324. 61 
P. 650. 561, 56 L.R.A. 346. affirmed 1S2 U.S. 556. 

State v. Mady, S3 Mont. 418, 272 P. 691. 

Abrahams v. Medlicott, 86 Kans. 106. 119 P. 375. 38 L.R.A. 
(X\S.) 137. 

The term “credits” cannot be extended to include items not 
properly within the meaning of the word. The term “includ¬ 
ing” must necessarily be either a word of enlargement or of 



f> 


limitation. Adoption of appellant’s theory that the word 
“including” is one of specification would limit the taxable 
“credits” to “moneys loaned and invested, bonds and shares 
of stock” and thereby exclude all other “credits” from tax¬ 
ation. Obviously this was not the intention of Congress. 
Congress intended to tax all credits. 

The word “including” is generally employed as a term of 
enlargement and not a term of limitation or specification: 
it indicates the addition of something beyond the general 
language that precedes it. In other words it is generally con¬ 
strued as a conjunction. 

31 Corpus Juris 395, 396. 

Heffner v. Ketchen, 50 Idaho 435. 296 P. 768. 770. 

In re Goetz’s Will, To X.Y. Supp. 750. 

Kennedy v. Industrial Accident Commission, 50 Cal. App. 
184. 195 P. 267, 271. 

Blanch v. Pioneer Mining Co.. 93 Wash. 26, 159 P. 1077. 
1079. 

Wyatt v. City of Louisville . 206 Ky. 432. 267 S.W. 146. 147. 

People v. Southern Pac. Co., 209 Cal. 578. 290 P. 25. 30. 

Hiller v. United States. 106 Fed. 73. 

Sullivan Machinery Co. v. United States, 168 Fed. 561. 562. 

United States v. Pierce, 147 F. 199. 201. 

Cunningham v. Sizer Steel Corporation. 1 F. (2d) 337. 

The statute as thus construed, clearly imposes a tax on 
moneys and credits, “and” moneys loaned and invested, “and” 
bonds and shares of stock. Section 754, supra, imposes a tax 
upon the “fair cash value” of the bonds and shares of stock 
of persons resident or engaged in business in the Dis¬ 
trict. Furthermore. Section 4. of the Act of July 3, 1926, 
44 Stat. 833 (Section 752. Title 20. D.C. Code 1929). 
provides that “all personal property in the District of Co¬ 
lumbia subject to taxation shall be listed and assessed at 
not less than the full and true value thereof in lawful money.” 
This language includes shares of stock and credits. The latter 
section was enacted nine years after enactment of the statute 
taxing credits and other intangibles and clearly prohibits de- 
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Ructions claimed by appellant. The ‘‘fair cash value” or the 
“full and true value” of shares of stock can have but one 
meaning. And it cannot reasonably be argued that such 
“value” has any relation to the debts of the owner of such 
stock. 

(b) Even if the shares of stock owned by appellant on July 1, 
1937, could be construed to be “credits,” the appellant would' 
be entitled to no deduction therefrom of debts owing by him 
on that date. 

Since the shares of stock upon which the assessment in 
question was made are not credits, within the meaning of the 
statute, appellant’s contentions with respect to the deduction 
of his debts from his “credits” are obviously not in point. 
However, even if the shares of stock owned by appellant on 
July 1. 1937, could be construed to be “credits” within the 
meaning of Section 754. supra . the appellant would be en¬ 
titled to no deduction therefrom of debts owing on that date. 

In support of his contention that the term “credits.” as 
used in the statute, means “net credits” and the taxpayer i* 
allowed to deduct his debts therefrom, appellant relies on the 
cases of Stumpf v. Storz . 156 Mich. 228. 120 X.W. 618; Hub- 
hard v. Brush, 01 Ohio St. 252. 55 X.E. 829; and Florer v. 
Sheridan, 137 Ind. 28. 23 L.R.A. 278. 

Xone of these cases supports appellant's argument for the 
reason that, in each case, the statute specifically provided that 
debts owing by the taxpayer might be deducted from his 
credits. In connection with (Meson v. Cuming County, 81 
Xeb. 209. 115 X.W. 783. cited by appellant, attention is in¬ 
vited to the dissenting opinion in Lancaster County v. Mc¬ 
Donald, 73 Xeb. 453. 103 X.W. 78. in which the various 
Xebraska statutes and cases are discussed. 

The cases of State v. Wallace. 48 X.D. S03. 187 X.W. 728. 
Hills v. Exchange Bank. 105 U.S. 319, and Whit beck v. Mer¬ 
cantile National Bank, 127 l\S. 193. also cited by appellant, 
likewise are not in point. In each of those cases the court was 
concerned with the question of discrimination against shares 
of stock of national banks. In none of the cases did the court 
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attempt to define the term “credits” as used in the various 
statutes. 

The rule with respect to deductions of indebtedness of a 
taxpayer from his credits is stated in 61 Corpus Juris, page 
650. as follows: 

“A deduction of the bona fide indebtedness of a tax- 

j payer from the amount of his taxable personal property 
is proper and necessary when, and only when, there is an 
applicable and effective statute so providing, and he 

takes the steps required by law to assert the right. 

* * # » 

In addition see: 

Re Oklahoma Xat. L. Ins. Co., 173 P. 376. 6S Okl. 219, 13 
A.L.R. 174. 

Clark v. Belknap. 13 SAW 212. 11 Ky. L. 791. 

In re Assessment, etc. of Taxes, 54 X.W. SIS. 4 S.D. 6. 

Cooley on taxation. 4th Edition. Yol. 3. Sec. 9S7. p. 1979. 

Putnam v. Ford, supra. 

Ill 

Right to deductions must clearly appear. 

Appellant seeks a deduction from the fair cash value of the 
shares of stock owned by him on July 1. 1937. of debts owing 
by him on that date; but appellant has failed to direct the 
attention of the Court to any statute authorizing such de¬ 
ductions. 

Deductions are, in effect, exemptions, and the right thereto 
must be determined by the same strict rules that govern the 
right to exemption from taxation. Whether and to what ex¬ 
tent deductions shall be allowed depends upon legislative 
grace; and only if there is clear provision therefor can any 
particular deduction be allowed. The taxpayer must be able 
to point to a specific provision of the statute permitting the 
deduction, and must bring himself within its terms. 

Xew Colonial Co. v. Helvering, 292 U.S. 435, 440. 

Brown v. Helvering, 291 U.S. 193. 199, 205. 

Burnet v. Houston, 283 U.S. 223. 227. 
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Woolford Really Co. v. Rose, 286 U.S. 319. 326. • /. 

Ilf eld Co. v. Hernandez, 292 U.S. 62, 66. 

Helvering v. Co.. 294 U.S. 686. 689, 690. 

IV 

The assessment complained of was made in accordance, with the 

provisions of law. 

Section 753. Title 20. D. C. Code 1929. provides that the 
Assessor shall annually cause to be prepared a printed blank 
schedule of all tangible personal property subject to taxation: 
that every person liable to taxation thereunder shall (during 
the month of July) fill out the proper blanks in said schedule 
with a full and true statement (of all his taxable property) 
and make and sign an affidavit to the truth thereof and there¬ 
upon the Board of Personal Tax Appraisers, or any of the 
members thereof, shall assess said property at its fair cash 
value. 

Section 754 of Title 20 provides that the moneys and 
credits, including moneys loaned and invested, bonds and 
shares of stock of any person resident in the District of Co¬ 
lumbia, shall be scheduled and appraised in the manner pro¬ 
vided in Section 753 for listing and appraisal of tangible per¬ 
sonal property and assessed at their fair cash value. Section 
769. Title 20. provides: 

“* * * If. at any time within any current year, prop¬ 
erty subject to taxation under the provisions of this sec¬ 
tion shall have been omitted from assessment, said board 
of personal-tax appraisers shall immediately proceed to 
assess the same for the then current year, giving notice 
in writing to the persons or corporations so assessed, who 
shall have a right of appeal within ten days from date 
of said notice. * * V 

Within the time prescribed by law appellant filed a return 
of personal property, both tangible and intangible, owned 
by him on July 1. 1937. He reported (a) moneys. S448.0S. 
(b) “equity in stocks and bonds being bought on margin/* 
$33,277.73, and (c) “stocks’* having a value of $22,755.00, to¬ 
gether with tangible personal property in the amount of 3300. 
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An assessment was made thereon in the sum of $287.64. one- 
half of which was paid on October 0. 1937, and one-half on 
March 2S. 1938. On December 14. 1937, the Assessor re¬ 
quested appellant to furnish a list of the stocks and bonds 
held by him in margin accounts on July 1, 1937. On April 28. 
1938. appellant complied with the Assessor’s request and ad¬ 
vised him that the total value of securities held in such margin 
accounts on the date in question was $327,410.76. The Board 
of Personal Tax Appraisers immediately made a new assess¬ 
ment against appellant, including the full value of all securi¬ 
ties held by appellant on the taxable date and allowing credit 
for personal property taxes theretofore paid by appellant for 
the current year. 

Appellant contends that the latter assessment was with¬ 
out authority of law for the reasons (1) that the blanks fur¬ 
nished by the Assessor instructed taxpayers to report only 
their equity in stocks being bought on margin, and (2) that 
such stocks were not “omitted” from the original assessment. 
It is urged that the provisions of Section 753. above quoted, 
requiring the Assessor to “annually cause to be prepared a 
printed blank schedule of all tangible personal property and 
all general merchandise or stock in trade” impose upon that 
officer the “duty, authority and responsibility * * * of con¬ 
struing the tax laws and determining and designating what 
personal property was taxable and how it was to be con¬ 
sidered.” 

Section 754. supra , levies a tax on all bonds and shares of 
stock and requires the taxpayer to report all such property 
subject to taxation thereunder. 

The Assessor can act officially only in pursuance of author¬ 
ity conferred upon him by law and within the limits of such 
authority. Moore v. Gas Securities Company , 278 F eiL 11 1^ 
and the statute does not authorize the Assessor to specify or 
classify the property required to be reported. In any event, 
following the Assessor’s suggested classification cannot re¬ 
lieve the taxpayer of the duty clearly imposed by law to re¬ 
port all his bonds and shares of stock. Furthermore, the act 
of the Assessor in requiring the taxpayer to report only his 
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equity in stocks being bought on margin cannot be regarded 
as any admission or estoppel against the District. Atchison. 
T. and S. F. Ry. Co. v. Los Angeles County, 158 Cal. 437. Ill 
P. 250. 

Section 753 provides that the Board of Personal Tax Ap¬ 
praisers may accept the return made pursuant thereto and 
assess the property at its fair cash value, or if the Board is 
not satisfied with the correctness of the return it may be re¬ 
jected and said Board, or any one of the members thereof, 
may. from the best information he or they can procure, 
or by making such an examination of the personal property 
as may be practicable, assess the same in such amount as 
may to him or them seem just. There is no time specified 
within which the return may be rejected and it is immaterial 
that the taxpayer may have paid a portion of the tax due 
before the rejection of the return. 

Section 769, supra, clearly imposes a duty upon the Board 
of Personal Tax Appraisers to immediately assess all taxable 
property omitted from assessment, and the fact that the 
original assessment was based upon an incomplete return 
made by appellant does not bar the Board of Personal Tax 
Appraisers from exercising its powers with respect to cor¬ 
rection of the assessment. Bells Trustee v. City of Lexington. 
120 Ky. 199, 85 S.W. 10S1 (aff. 203 U.S. 323). In the case 
of Sears v. Town of Nahant. 215 Mass. 329, 102 X.E. 494, 496. 
the court said: ' 

“* * * we are of the opinion that section S5 as to 
omitted assessments does not require that the property 
be newly discovered in the sense of coming for the first 
time to the knowledge of the assessors, in order that it 
may be legally assessed. If the assessors, through want 
of knowledge of facts or ignorance of the law or as to 
their duty or for any other honest reason have failed to 
include property in the annual assessment, it is omitted 
property within the meaning of that section, and in the 
exercise of good faith, they may include it in a supple¬ 
mental assessment.” 

Xor does intervening payment of the amount originally as¬ 
sessed destroy the authority of the Board of Personal Tax Ap- 
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praisers to add omitted items. Parker v. New Orleans Gas Light 
Company . 44 La. Ann. 753. 11 So. 32. Where certain duties 
and powers relating to the assessment of property have been 
legally delegated to a Board, its rulings, decisions, and acts, 
if reasonable and within its jurisdiction, will not be disturbed. 
Charleston Oil Co. v. Carter 131 S.C. 468, 128 S.E. 8. See 
also Ex parte Williams. 277 U.S. 267. 

i “In like manner and to a like extent that it is presumed 
that an assessment has been regularly and validly made, the 
presumption of regularity and validity attends the acts of 
assessors in revising, correcting, or amending; and the pre¬ 
sumption first mentioned will be overcome and replaced by 
this latter presumption in cases where the assessors have re¬ 
viewed or corrected the assessment as originally returned.” 
61 Corpus Juris 774; Bell's Trustee v. City of Lexington , 
supra. 

The shares of stock upon which the assessment here in 
question was made were “omitted” from the personal prop¬ 
erty reported by appellant in his return filed in July, 1937. 
and likewise were “omitted” from the original assessment. 
In making the assessment complained of the Board of Per¬ 
sonal Tax Appraisers was merely performing its duty imposed 
by law. The duty to report such stocks was imposed by law 
upon appellant and. as the court said in Bell's Trustee v. City 
of Lexington, supra: 

“The real question is, was all of the property so listed? 
If not. then it should have been, and it was the duty 
of the assessor, when he ascertained the omission, to 
remedy the error by retrospective assessment, 
i “The claim of appellant to escape a retrospective as¬ 
sessment of the property * * * in this case is wholly 
technical. That it owes the tax it seeks to evade is made 
apparent by an examination of this record.” 

Appellant, in his original return, did not list the stocks 
purchased by him on margin, but merely the equity therein. 
Therefore those stocks were omitted from the original as¬ 
sessment. and were properly assessed by the Board of Personal 
Tax Appraisers within the then current year. 
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V 

(a) The Assessor has never construed the statute to allow the 
deduction of debts from shares of stock or any other in¬ 
tangibles. 

The record clearly shows that the Assessor has always, since 

V V 

the enactment of the statute, required taxpayers to report 
all moneys, in possession or on deposit, moneys loaned and 
invested, notes, mortgages, accounts receivable, stocks, and 
other taxable intangibles. Such intangibles have always been 

assessed at their fair cash value and no deductions have ever 
been allowed therefrom. Likewise, stocks pledged with banks 
as collateral to secure loans to purchase additional securities 
or the securities so held have always been assessed on the 
total value of such securities (Roc. p. 33). 

Through a mistake of law. the Assessor and the Board of 
Personal Tax Appraisers, until the year here in question, 
never considered the customer to be the owner of shares of 
stock being bought on margin. Taxpayers were not required 
to report such shares and no assessments were made thereon, 
hollowing the erroneous theory that the customer was not 
the owner of shares of stock being bought on margin, the 
Board of Personal Tax Appraisers considered the customers' 
credit balance with the broker as the taxable item and made 
assessments thereon. 

Appellant was clearly the owner of the shares of stock upon 
which the assessment here in question was made. (See Sec¬ 
tion I of this brief.) It is obvious that the failure, in prior 
years, of the Board of Personal Tax Appraisers to assess the 
taxpayer upon the fair cash value of shares of stock being- 
bought on margin was due to a mistake of law as to the 
ownership of stocks purchased on margin, rather than a con¬ 
struction of the taxing statute. And the fact that appellant, 
along with other taxpayers, has benefit ted in past years by the 
error of the taxing authorities has created no vested right 
in the exemption here claimed. 

(b) Even if the Assessor had construed the statute to allow the 
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deduction of debts from shares of stock or other intangibles, 
the rule of contemporaneous construction could not be in¬ 
voked for the reason that the statute is clear and unambiguous. 

The statute clearly imposes a tax upon the fair cash value 
of bonds, shares of stock, moneys and credits and allows no 
deductions therefrom. Any contrary construction which 
might have been made by the Assessor would have no effect, 
since the rule of contemporaneous construction does not apply 
where the language of the statute is clear and unambiguous. 
Houghton v. Payne . 194 U.S. 88. 

In Potomac Electric Power Company v. Hazen, et aL, 07 
App. D.C. 161, 90 F. (2d) 406. this Court was called upon to 
consider an assessment made by the District of Columbia for 
the first time in 1984, in the face of a contrary interpretation 
and custom of more than thirty years’ standing. The Act of 
July 1, 1902. required the Power Company to pay a tax to 
the District of Columbia equal to four per centum of its gross 
earnings. The Assessor had construed the act to require the 
taxation of gross earnings from activities within the District 
of Columbia only, and such practice was continued until 1934. 
when the Power Company was assessed on its entire gross 
earnings, including those from the sale of electricity and 
rental of property in Maryland. The Power Company in¬ 
voked the rule of contemporaneous construction, but this 
Court denied its application, and stated: 

“But plaintiff insists that the doctrine of contem¬ 
poraneous construction is applicable and should control. 
‘Rules of statutory construction are never used to create. 

, but only to remove a doubt.’ Wilbur v. United States, 
.58 App. D.C. 347, 30 F. (2d) 871. * * * ‘It is only where 
the language of the statute is ambiguous and susceptible 
of two reasonable interpretations that weight is given to 
the doctrine of contemporaneous construction.’ Hough¬ 
ton v. Payne, 194 U.S. 88. 24 S. Ct. 590. 593. 48 L. Ed. 
888. The language of Paragraph 5 of Section 6 of the 
act of 1902, as amended, is not ambiguous. It provides 
for an affidavit by each utility company within its terms 
‘as to the amount of its or their gross earnings,’ and re¬ 
quires the payment of a tax measured on such gross 


earnings. The statute is all-inclusive—covering gross 
earnings from whatever source. * * *" 

Likewise, the fact that Congress has amended portions of 
the taxing law of the District of Columbia is immaterial. 
The same was true in the case of Potoviac Electric Power 
Company v. Hazen, supra. 

CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should be affirmed. 
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